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Court of Appeals of the District of Columbia 


Xo. 4566. 


William F. Dkcatck, Appellant, 

vs. 

CiiAS. II. Tompkixs Co., a Corporation. 


a Supreme Court of the District of Colnmhia. 

At Law. 

Xo. 69015. I 

William F. Decatur, Plaintiff,' 

vs. i 

Chas. H. Tompkins Co., a Corporation, Defendant. 

t 

United States of America, 

District of ('ohnnhia, ss: 

lU' it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Wasliiniiton, in said Dis¬ 
trict, at the times hei'einafter mentioned. tli(‘ followini;* 
])ap(‘rs were tiled and ])r()ceeding‘s had, in the ;d)ove-en- 
titl(‘d cause, to wit: ; 
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\v. F. DECATUR VS. CUAS. H. TOMPKINS CO. 


1 1) rein ration. 

Fik'd June l24, 1924. 

In ilie Sn])r(*nie i’oni't of the J)Isli*i('t of CV)liim])ia, Iloldinj^* 

(Jreuil (.'ourt. 

At Law 
Xo. 69015. 

William Decatui:, Plaintiff, 

vs. 

(diAs. II. 'foMPKiNs ('()., a Corporation, Defendant. 

The plaintilf, dVilliam F. Deeatnr, sues the defendant, 
Chas. 11. 4'om])kins Co., a Coi’})oration, for that, at the time 
of the erievanees lun-einaftei* complained of, and for a long 
time ])i'ior tlicreto, the ])iaintiff was engaged as and 
})ursued the occujiation and trade as a carpenter and 
mechanic, and was liired and em])loyed as such l)y the de¬ 
fendant, its agents, servants, and employees, in doing cer¬ 
tain work in his line in the construction and erection of 
a ])uildinu- 'oeing erected and huilt hv the defendant at 
Fourth and T Sts., X. F.. in the City of Washington, Dis¬ 
trict of Colum])ia, and the defendant, a corporation was 
(‘ngaged in doing engin(*(*ring woi’k and in constructing 
houses, cliiirches, warelioiises, ajiartrnents, and otlier edi- 
lices in tiie Distiact of Columliia, and elsewhere and among 
otlier huildings, warehouse's, and edific(‘S, was erecting and 
constructing oin* c(*]'tain building, wai'(*house, or (‘dilice, at 
and near the* location of Foui-th and T. Sts., X. F., Wash¬ 
ington. 1). C., and the jdaintiff further alleges and avers 
that on or about tlie 2()th day of December in the year 
192J, and foi* a long tinn* jirior th(*reto, tlu‘ said 

2 elefeiidant in tin? (*i'(*('tion and construction of the 
said building, wai'ehouseg or edifice used by it>. 

agents, servants, and (*mtJoye‘es, and caused to be used by 
them, cm-tain boards, planks, lieams, joists, and other 
lumber in the* liuilding and consti*uction of cm'tain and vari¬ 
ous woodeni forms to lie filled with cement in the erection 
and construction of said building, warehouse, and edifice, 



W. F. I)P:CATUR vs. CIIAS. H. TOMPKINS CO. 


and the dereiidaiil through Its agents, servants and em¬ 
ployees, poured eement into said forms and allowcnl, and 
permitted the said cement to become liard and dry, and 
after said cement vas hard and drv and in Dosition, it be- 
came part of said building, the said boards, planks and 
lumber was r(*moved from said forms and was, hj the de¬ 
fendant, its servants, agents, and employees, cut, sawed, 
and split into smaller pieces, and parts of said used boards, 
planks, and lumber were allowed to fall to various places 
in said building, and to the ground around said building, 
and some of said pi(*ces and ends of the said boards, ])lanks, 
and lumber becam(‘ eml)edded and buried in the soft earth 
and ground on the site surrounding said building, and in 
said pieces and ends of these boards, planks; and pieces 
of lumber used as afoi-esaid, were nails and spikes that had 
become rustv and dangerous to human beings bv reason 
of their use in the cement forms, and their exposure to 
the weather and the earth, and tin' idaintiff further alleges 
and avers that it then and there became and Wjis the duty 
of the defendant, its officers, agents, and servants in charge 
of said building and the erection therc'of, to remove, clear 
away, and gather together said ])ieces and ends of the 
boards, planks and lumber, hereinbefoiv described, 
3 so as not to injure, or cause to be injured the plaintiif 
and others employed, and working for the defendant 
in and about the building, and the site surrounding sa.me, 
and to k('('n the building and the site surrounding same 
free from dangerous and harmful debris and building- 
material, and to kee]) the said building and sit(' sui-round- 
ing same, clear and free from the said ('uds and piece's of 
boards and ])lanks, and lumber, as her('inb('fore d('seribed, 
but notwithstanding the dntic's and obligations on ‘lie pai-f 
of the defendant, as aforesaid, the idaintiff aV(u-s that tlie 
defendant carelesslv and negligentlv used and causi'd to 
be used boards, ])lanks, and other lumber whic'h had nails 
and spikes rustc'd from usage' and ex]iosure; to veeather, 
extending and ])rotruding therefrom, and in'gligently and 
can'iessly and uidawfully, allowed said ('inls a]ul pieces 
of lumber, as aforesaid, to fall and remain about the build¬ 
ing, and the various iparts thereof, and in and on tine site 
surrounding said building, and negligently and careh'sslv, 
and unlawfully allowed, and permitted said pieces and ends 
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(ft* tlio ]p.:ni)(‘i’, witli llu* nails tlio; in, as aforesaid, to 1k*- 
eonn* enilx'ddi'd and pai’tiallv bnric'd and eov(‘i’(‘d 1)V llu* 
(‘artli siirronndini;’ said Iniildini*’, and earc'lessly, lu'.^’li- 
i^’ently. and iinlawfnlly. t*ail(‘d and n(\iii(‘(*t(‘d to ('l(*ai* tlie 
hnildinii’ and sili* snrronndinii’ same ol* said ])i(‘ees and (nuls 
of lumber, and tin* ])laintilT fni'tlun' all(‘i;’(‘s and av(‘rs that 
hy reason of tin* iK‘ii’liii'(mee and eai’elessness of tli(‘ (hdVmd- 
ant, as afon'said, llu* ])laintit’f, while woi-kiiiii,' for tin* d(‘- 
f(*ndant in tin* eonstrnetion of the said hnildinii’ tread and 
st(*])])(*d n])on rnsty nails and s])ikes, that were* d]’iven and 
fast(*ned in to oiu' of tin* ])ieees or ends of a ])lank, 
4 hoai’d or oth(‘r ])ieee of lumber that had fallen froTii 
said bnildinu’, and had become buried in the i»’round 
on tin* sit(‘ snrroundine,’ the bnildini*’ and (‘dihee eri'eted and 
eolistrnoted by the defendant, and the ])laintiff fni'ther 
av(‘]’s and alh‘yes that the nail and spikes, aforesaid, ])iero(‘d 
a.nd ])(*iietrated his shoe and foot, and the nail and s])ik(', 
]'nsl(*d by nsa.u’e and (*x])osui'(* to weathei’, oans(‘d the wouirl 
r*nd foot to be infected and 'poisoned, and by r(‘ason of tin* 
injury and inf(*etion and poison, tin* ])Iaintiff was foi’ced 
and compelled to suffer ^li’reat pain of body and mind, and 
tin* n(*]’ves in his foot W(*r(* sevei'ed and infect(*d. and the 
])laintil‘f wa.s obliu-ed and com])elh‘d, by reason of tin* in*i;’li-- 
y(*nce and carel(*ssness of tin* def(*ndant to incur div(*rs and 
vai’ious (*.\])(*ns(*s and bills, in his (‘Ifoi’t to be cur(*d of tin* 
injuiy and inf(*ction. and poison, caused thereby, and has 
b(*('n com])(*ll(*d and obliii’(‘d to lose his salary and waiv'cs, 
as a mecluinic and ('ar])enter for a period of two (2) mo’iths, 
and will in the futuiH*, be* com])(*lled and obliii’(*d to incur 
divci’s bilU and (*X])(*ns(*s. in his effoi't to b(* cu]-(‘d of tin* 
injury and inlVction cans(*d, as above* said, and will, in tin* 
futuT’e suff(*r an.nnish of body and mind on account of 
said injui’y and infection, and claims that by r(*a<on of tin* 
nei:lin'enc<* a,nd car(*I(*ss!n*ss on the part of tin* (h*f(*ndant, 
as afoi‘(*said. In* lias b(*(*n dama.n,’(‘d in the amount (‘f Five 
thousand dolhu's 10.00). 

\\dier(*for(*. In* bi’inn's this suit, and asks judii-m(*nt 
a.ii'ainsl tin* d(*f(*ndant, by i’{*ason of tin* n(*,ii’lii 2 (*nc.(* and 
car(*b*ssin*ss, ln*r(*inb(*foi’(‘ s(*t forth, in tin* amount of Five 
tlnuisa.nd (h)l!ars )()().00), besides costs. 

O. TI. OSTFRMAX, 

Atfij. for PI a nit 'iff. 
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Demurrer. 
Filed July 11,1924. 


# 


■* 




* 


^ I 


* 


Tlie dofondant says tliat the doclaratioii is liad in sub- 
stance. ; 

FRANK J. HOG AX, 
ED.MUXD L. JOXFS, 

At to rueijs f <> r, D efeuda n t . 

Idle matters of law to ])e ai*e:ue(l in support of the above 
demurrer are as follows: 

1. It is apparent upon the face of the declaration that all 
I'isks, incident to the .i>'ri(‘van('es complained of therein, were 
assumed by the plaintiff. 

2. It is apparent upon the face of the declaration that the 
plaintiff’s injuries, if any, were caused by thd negligence of 
.a fellow workman. 

Ackuoui('df/)neiif of S('rrir(\ ; 

Service of the above demurrer is acknowledged this — 
day of July, 1924. 

(). II. OSTER^IAX, 

E. L., I 

At to rue ij for Plaintiff. 
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M(’mora]((lnm. 

November 29,1924.—Demurrer to Declaration overruled. 

i 

Plea. i 

Filed December J, 1924. 


* 










For plea to plaintiff's declaration the defendant admits its 
corporate existence and that it is engaged in doing engineer¬ 
ing work and in constructing houses, churches, warehouses, 
apartments, and other ediiices in the District ot Columbia 
and elsewhere; that at the time of the grievances complained 
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of ip s.’iid (loclaratiop it was crocti ■ and constnu*tiip»‘ a cer- 
tain warclioiiso at or iiear Fourth and Streets, Xortli- 

t ^ t ^isliington. District of Colum])ia; that 
tlic |>laintitT was en.u’aiicd hy it as a ca]‘])enter and mechanic 
and was so employed on or about the ‘iOtlt day of De¬ 
cember, 192d; tliat in the erection of said warelionse 
its servants and employees used certain boards, planks, 
beams, joists, and (dher lumber in the construction of 
certain wooden forms to be filled with cement; that after 
the cement ])onred into said forms had become hard and dry 
said boards, ])lanks and lumber wei*e removed from said 
. foians a.nd were allowed to fall to various parts of said 
bnildinii': that there were nails in certain of said boards and 
])lanks. All of the remainin<i- allepitions in said declaration 
are denied. 

The defendant fnrtlier says for plea to said declaration 
that plaintiff was employed by it for a long time prior 
7 to the date of the alleged accident and the fact that 
boards and >)lanks containing nails were in and 
around said building was well known to him and his 
injuries, if any, were caused by his own negligence in fail¬ 
ing to keep a pro])er lookout foi* said boards and planks 
containing nails and not through any negligence whatso- 
e\-er of the defendant or its representatives. 

! FKAXK .1. HOG AX, 

EDHrXD L. JOXP]S, 
Atforncijs for Defend ant. 


Xote of Issue. 


Filed Aiiril (>, 1927). 


* 


* 


* 


The ('lerk will kindlv calendar the above entitled cause 
for licaring at the next term of Gonrt, inasmuch as the same 
is deemed at issue by virtue of Oommon Law Kule 31 of 
the Ooiirt. 

The attorney re])resenting the plaintilf is O. H. Oster- 
man 

Idle attorn(‘ys foi* th(‘ d(‘fendants arc* Frank d. Hogan and 
Ldmund L. Jones. 

(). II. OSTFKMAX, 

Per WILLIAM F. LEAHY, 

Attorney for Plaintiff. 
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Amended Plea. 
P^iled Mav 17, 1926. 




* 




■Iff 




! ■*■ 


For plea to plaintiff’s declaration the defendant admits 
its corporate existence and that it is eni>-ae.-ed in doinir en- 
^idneering- work and in constructing houses, churches, 
warehouses, apartments, and other edificesdn the District 
of Columbia and elsewhere; that at the time of the 
grievances complained of in said declaration it was erect¬ 
ing- and constructing a certain warehouse at or near 
P^’ciirtli and “T” Streets, Northeast, in the: City of Wash¬ 
ington, District of Columbia; that the plaintiff was en¬ 
gaged by it as a carpenter and mechanic and was so em¬ 
ployed on or about tlie 20th day of December, 1923: that in 
the erection of said warehouse its servants and employees 
used certain boards, planks, beams, joists, and other lum- 
ber in the construction of certain wooden forms to be filled 
with, cement; that after the cement poured into said forms 
had liecome hard and drv said forms were removed. De- 
fendant also admits that during the course of the con¬ 
struction of said building there would from time to time 
be in and about said building planks or boards containing 
nails. All the remaining allegations in said declaration are 
denied. ' 

The defendant further says for plea to said declara¬ 
tion that plaintiff’ was employed by it for a long time prior 
to the date of the alleged accident and the fact that boards 
and planks containing nails were in and around said build¬ 
ing was well known to him and his injuries, if any, were 
caused by his own negligence in failing to keep a 
9 pro])er lookout for said boards and planks contain¬ 
ing nails and not through any negligence whatsoever 
of the defendant or its representatives. 

For still further plea to })laintiff's declaration, this de¬ 
fendant says that if plaintiff was injured as! alleged in his 
declaration, said injury was greatly aggravated by plain- 
liff\ negligence in failing to report to the office of the de¬ 
fendant at said building for first aid treatment. 

Defendant also says for plea to plaintiff's declaration 
that if said boards, planks and pieces of lumber containing 
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nail.'' allowed 1<i fall to vai'i^ns ])arts of said bnild- 

iiiu' and to tla* uToniid around said i)uildin.u‘, and to become 
iinbedd(‘d ;ind buric'd in tlie soft earth siirroundin.i;’ said 
build.in,u-, it was done 1-y a fellow st*i‘vant of the plahitiff. 

FKAXK J. IKK JAN, 
FIKMUNI) L. JONKS, 

Att(niirij.s for Dcfaidant. 

AVe consent to tiling of this anunided ])lea. 

(). II. OSTKK.MAN, 

AV.M. K. LKAIIV, • 

Ait<>nt(’ifs for Pta'mi’iff, 

IVr K. ].. JONHS.' 


Flat. 


I.et this Idea be ti 


AVM. IIITZ, 

Justice. 


M cinorauJ mil. 


Octobei- n. Ib-b.—VcM'dict for defcnidant by direction of 
(’oiirt. 

Sin)rein(.‘ Oourt of the District of (A)lumbia. 

Monday, Octob(*r 18th, lb*2G. 

Session resumed ))ursuant to ad.journnnmt, Mr. Justi<'e 
Siddons, ])residii)i4-. 


It apiJeaiMie' that un<ler ruh‘ of court, Judgement on ver¬ 
dict siionld lx* (Uitei'ed in this cause, it is so oiuhu'ed. 
AVhei*(*fore it is considered that plaintiff taka* nothin.^: by 
this action, that d(‘fendant u’o lii'iua* without day, lx* for 
nothing' h(*M aii<l r<‘co\’er of plaintilT its e<>sts of <h‘f(‘ns(‘ 
to be taxed by the elei'k' and iia\’(‘ e\(‘cution tlu'i’eof. 

From th(‘ foix’^-oiny, the plaintiff, by his attoriU'y, in 
open (’oin't, notes an a])p(*al to the (’ourt of Appi‘als and an 
undoi-iakiji,^- for e()sts is lu*r(*by tixed in tin* sum of 81 dtb()() 
of «h*j)osit with ( Jerk in lieu thereof. 
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Memoranda. 


Xovcmber 2, 1026.—Undertaking on appeal ($100) ap¬ 
proved and filed. : 

Bill of Excei)tions (i)roposed) and notice filed. 


As.ilfinment of Errors. 

Filed November 2,1926. 


It is respectfully submitted: 

1. The Uourt erred in granting the motion of the de¬ 
fendant for a directed verdict. 

t 

2. The Uourt erred in i*efusing to allow tlie .jury to de¬ 

termine whether under all of the circumstanees as pre¬ 
sented in the evidcuice, the ])laintiff was entitled to a re¬ 
covery against tlie defendant. ' 

M. The Uourt erred in denying the plaiiitiff the right 
of a trial by .jury ut)on the facts disclosed by the testimony 
lierein. 

4. Odie (k)urt (‘rred in holding as matter (d’ law that the 
defendant was' not liable to the plaintiff ip)on the facts 
adduced in the testimony. . 

b. The Uourt erred in holding that the in.jury sustained 
by the |)laintiff and in the manner he sustained it as dis¬ 
closed bv the testimonv, was one of the hazards of his 
em])loyment. 

6. The Uoiu't eriH'd in liolding that ])laintit‘f had assumed 
the risk of ])eing in,jur(‘d in tlu* mannei- in which the testi¬ 
mony disclosed he was in.jured. 

7. Th(‘ (\)urt erred as a matter of law iiii holding that 
'Foomey was a fellow servant of the ])!aintiff under the 
evidence of the plaintiff. 

8. Tlu‘ Uourt erred in not submitting the cause to tlie 
.jury und(M* ])ro])(u- instructions of tlu‘ law'applicalile to 
th(‘ tacts as disclosed. 

AVILLIA.M F. LKAHV. 

(). II. OSTFKMAN' 

FUUFNF B. SULLIVAN, 

Attornei)s for Plaintiff. 
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TJ 


S(‘rvir(‘ of a co])}' of llu' foroi;’oiii(;* Assignmoiit of 
Krroi-s is aokiiowledi^ed this 2d dav of Novembc'r, 

FRANK J. HOGAN, 
EDHUNI) L. JONES, 
AffoDirijs for Drfoulanf. 

r)(‘s>(jnafio)f of HrcorfJ. 

Filed November 2, 192G. 




* 


* 


To t]i(‘ derk (if tlie Supreme Court of the District of Co¬ 
lumbia : 

The derk will please pre])are a transcript of the record 
on ap])(‘al in tlie above entitled cause, and include therein 
tlie follovuntc: 

1. Declaration. 

2. D(‘muri-er to the Declaration. 

2. ^lenio.: Demurrer overruled. 

4. Defcnidant's plea to the declaration. 

b. D(*fendant's amended plea to the deOaration. 

(). Joinder of issue upon Defendant's pleas. 

7. Memo.: Notice of trial, note of issue and order calen¬ 
daring: case. 

8. Memo.: Vci’dict directed by (Murt. 

9. diidi'nient thereon with notice of appeal in o])en court 
and ordei' hxini'- amount of l)ond or deposit of cash in lieu 
of bond. 

10. Memo.: Aj)proval and lilin.<»' of cost bond on ap})eal. 

11. .Mc'mo.: Submission of IRll of Exceptions. 

12 12. M(‘mo.: Oi'der scdtlin.i^ Bill of Exce))tions. 

12. Bill of Exc(^])tions approved in this cause. 

14. Assia-iiine.nt of Eiu'oi-s. 

lb. 2'his desi,n-nation. 

WJJJJAM E. LEAHY, 

O. H. OSTERMAN, 

EUGENE B. SULLIVAN, 

Attorneys for Plaint iff. 
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Service of eo])y of tlie foregoing designation of record 
on appeal is acknowledged this 2d day of Xovember, 1926. 

FKAXK J. HOGAX, 
EDMUXD L. JOXES, 
Attorneys for. Defendant. 

Memorandum. 

December 2, 1926.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, Deceml)cb* 9th, 1926. 

Session resumed j)ursuant to adjournment, Mr. Justice 
Siddons presiding. 


■* 






* 




The Court, having this day signed the Bill of Exce])tions 
taken at the trial of this cause and herctof(u*e submitted, 
now herel)y orders the same made of record. ^ 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of D(dlonhia^ ss: ; 

I, Frank E. Cunningham, (’lerk of the Su]u‘eme Court of 
the District of Cohunliia, liereby certify the for(*going pages 
numbered from 1 to 12, both inclusive to be a; true and cor¬ 
rect transcriot of the record, accoi*ding to• directions of 
counsel herein fih‘d, co])y of which is mad(> ])art of this 
transcript, in (‘ause Xo. (iOOlb at Law, wheivin William V. 
Decatur is Plaintiff and Clias. H. Tomiikins (h)., a corpora- 

* j * 

tion, is Defendant, as the same remains upon the lih^s and 
of record in said Court. , 

Tn testimonv whereof, 1 hereunto subscu-ibelmv name and 

• ■ • 

affix the seal of said Court, at the Citv of Washington, in 
said District, this 27th dav of Januarv, D27. ■ 

[Seal Supreme Court of the District of Columbia.] 

FKAXK E. CUXXIXGHAM, 

Clerk, 


I 
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15 In tlio SniUTine (’oiivt of the District of (/olnmbia. 

Law. Xo. (ihOlo. 


William F. Dkcatt’k, I^laintilT, 

vs. 

Charles IL Tompkins Company, a Cor])oration, l)(‘feiulant. 

/>*/// o/ Kxcc})ii()]i.^. 

Be it r(‘meml)ere(l that at the trial of this case ])efor(‘ .Mr. 
Jnstic(‘ Siddons and a jury duly inipainded and sworn to try 
the issues luu'ein, which trial l)ei;‘an on Thursday, the 7th 
day of Octohei-, 192n, and was hrouii-ht to a close on the 
11th day of Octolxu-. 192(5. The ])laintitT, to maintain the 
issues on his ])art joimxl, called J. Albert Potter, who, being* 
tirst duly sworn, testihi'd that he r(‘sided at 200 Second 
Street, Southeast, Washington, D. C.; that he was a 
})racticing ])hysi('ian engagecl in tlu* general praCice of his 
})rofession and had bcHUi since 1910; that he was ac'puainted 
with th(‘ ])laintiff, William F. I)(‘catur, and on the 20th 
day of Dectmiber, 11)22, was calhxl to ])laintiff's home pro¬ 
fessionally to attend liim for an injured foot. The foot 
showed that It had be(*n ])(‘ii(‘ti*ated, was swollen, and plain¬ 
tiff was unable to walk on the sam(‘. That for a ])eriod of 
a])})roximately t(*n days lu* called each day, dressing the 
foot, and on two occasions lanced it because ‘of infection 
existing thenun: tliat Ik^ att(*nded tin* ])laintiiT for tin* in¬ 
jury thus i*eceived foi* a])])roximat(‘ly three* w(*(‘ks to a 
month, the last two w(*eks calling (*V(*ry oth(*r day, and aj)- 
proxirnately the lii'st t(*n days or two weeks, as heretofore 

stated, evei'v dav. Ib* lanced tin* foot in ordei* to establish 

• • 

drainage* as there* was pus in it. During the* latte*!* perioel 
of his attenelance the* ])laintiff was able to walk e)n his 1 p*(‘ 1, 
holding his toe*s uj), but for the* first week or te*n elays was 
not able te) be*ar his we*ight e>n the* fe)ot at all. Ills bill for 
services he thought was abeuit .$40, a pe)rtion of which ])lain- 
tiff had ]nud. 

T]jereU])Oii to furthe*r maintain the i.ssue*s U])e)n hi.s 
part joineel the plaintiff, aftei* being first eluly swe)rn, 
testified that his name was William F. Decatur, and 
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tliat lie was tlie plaiiiliff in tlic cause; lliat lie lived at 1016 
E Street, Southeast, and was a carp(*nter In'drade, liavinj;- 
been for tliii'tv-five vears. ]I(‘ liei^'an workihe; for the de- 
fendanl company in 1922 and was workini;- for it in 1923; 

tliat wIkui he went to work for the com])any lie was 
16 employ(*d by Joe Toomey, foreman. There came a 
time wlnm he went to work on a buildin.e,- at 4th and 
T Streets, this city, which was beini;’ erected for the 
Sanitarv Erocerv Eomiianv. Toomev was the foreman on 

•- • X « » I 

that job and the plaintiff worked under him lakin;;' orders 
from him; the ])laintiff was em])loy(‘d thei*e to build forms 
for concrete* work and there came a time when he we^nt into 
an areawav between that buildine,- and a bride'c* over the 
railroad. This occurred on the last dav he was there, 
which was on the 20th of Dec'ember, but he ,had worked a 
couple of days in there b(‘foi-e that, lb* had to i;t) back and 
finish up that job. Tin* areaway was about live fe(‘t wide 
and the embankme^nt on which Ik* had been; working,’ was 
about eii>:ht or t(*n f(*et wich*. On tlu* other sicb* of the bank 
was scrap lumber, threi* liy fours, and boards and thin<>-s 
of that kind. Tlu* railroad bridge i-an on th(*|h*ft hand side 
of the buildiiii*', and the sjiace betwec*n was betw(*en six 
and eis>lit feet. Tin* areaway itself was about !tiv(‘ feet wide. 

When he first work(*d on this enibankment bv tin* ai’oawav 

• • 

there was no other place that he could work (‘L\(‘e]U. there to 
build these forms. Sam Ibitler, a car])enter; was working,’ 
with him, and Joe Toomey, the for(*n)an, had ordered him 
there to do that work. When he first worked th(*r(* on coii- 
structiiii*- these forms Ik* worked a cou]>le of days. He could 
not say just how loni;’. He th(*n W(‘nt over to the fi-ont to 
get some work fixed u]) there und(*r Toom(*y's ord(*r. Ho 
worked on the front to the b(‘st of his knowledge about two 
days and then was ord(*red back to the ai'eaway to finish 
that up. When lie got ba(*k there the ar(*away was cleaned 

out. There had been a floor laid for the ar(‘awav and the 

' • 

fallen dirt was cleaned off from the ])latformj Asked what 
was the a]ipearance of the bank wheia* lu* had to do his 
work when he got there the second time, Ik* re])lied “it was 
wheri* thev throwed the fr(*sh dirt out." When he first 
came theix* the bank was ch'an, it looked ch'an. lie set his 
trestles down and when he stej)]K*d there toJ)i<^'^'^ some 
lumber which was about six feet away from him he stepped 
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on a nail, and \v]u*n lie snatched liis fool back lie pulled a 
])iece ot boai'd from underneath the ('arth, \vhich was the 
first he knew ther(‘ was any under the earth, and then he 
looked and saw it was all around. After he ])nlled the nail 
out he l('()k(*d to sc‘e tin* condition of the (‘mbankment and 
lonnd tin* ]ilac(‘ was cov(n*(‘d up, a lot (/f this sci’ap lumber 
was cov(‘red u]). II(‘ looked around tluui and saw tlie condi¬ 
tions. The s(‘ra]) lumlier was ])artly covered u]) with dirt. 

He could not U‘ll e.xactly how much; there was a lot 
17 of it th(‘re and it reached back. There was a lot of it 
that on(‘ could see clearly, may lie a timck load or 
moi'e I>y sera]) lumber he meant little ])ieces that were 
used for sjilicinii- thi-ee by fours, one by fours, any stuff 
like that. They used stuff like that for s])licin<»’ to make 
themi lonevr. Tliev run in about fourteen bv sixteen and 
they would make tlu*m eii;ht or t(‘n, and if they wanted a 
piece that was loiiitxu* they would have to splice them to 
make them ten feet or twelve feet, or whatevei* was needed. 
On the first day he work(‘d on the embankment the men were 
tearinir out on the thii'd floor over their heads, that is, were 
tearing- out the wocxl forms from around the finished con¬ 
crete. .Ml*. Toomev was for(‘man in chari>-e of that work. 
Sam Butler was with him on the morninii,’ he went back 
there and wlnui he stepped on this nail, but was not there 
at the time In* st(‘pped on the nail. He came up as the 
])laintifT j)ull(‘d his shoi* off. Over the objection of the de¬ 
fendant's counsel tin* witness testi(i(*d that there was noth¬ 
in,n* to indicate that underno;ith this earth wluu'e he ])ut his 
horses to woi'k that there was any of the sera]) lumber. 
AVitness said there was no other ])lac(‘ where he could lo¬ 
cate his horses u])on whichi to ])ut his lumber otlun* than 
where he did lo(‘at(* tlnun. ddiis ha])])(Mi( d between nine and 
ten ok'lock in the morninu*. In addition to the carpenters 
on the buildinji’, there w(‘r(‘ laboi'ers under the char,i>*e of 
^fr. Toomey, who was the forennan on the job and he had 
lieard ^Ir, Toomey ordiu’in,^' thes(‘ laborers about cleaning* 
up the yard. He could not say how many laborers there 
were under Toomey. but tlnux* was (juit(* a numbeu* of them. 
Upon the morning' tluit he was ordered ])ack to make these 
foi*ms for the retaininu' wall Toomey told him to i*‘o back 
and finish u]) the forms in the areaway which he had been 
working* on. The laborers were l)rin,e:ing* the lumber out 
of which he had to make these forms fi*om around off of 
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llie 4th Street side. Tt was no part of liis ;duty at all to 
bring the lumber there. He got his lnmber| where the la¬ 
borers brought it and threw it down and he was in the act 
of picking up his lumber wher(‘ the laborers had piled it 
when he stepped on this nail. For tb.e rest^of the day he 
worked until about four o’clock. Tt was the last pay day 
before Christmas and he stayed to tinish the'week and suf¬ 
fered it out. lie was in agony with his foot. He could 
hardly describe the condition it was in and! he just could 
get home. He called Dr. Potter in about an! hour after he 
got home and he has not gotten over the injury to his 
IS foot yet. After about four weeks he could hobble 
around in the house. The foot was swollen and pain¬ 
ful. He could not remember really bow niany trips the 
doctor made, but to his best recollection his bill was $42, of 
which he had paid $22. He did not go back to woi’k until 
aT)Out the 2()th of June l)ecause he was not able to. Dur¬ 
ing that period of time from December 20th to the 20th of 
June he did not earn any money at all, working at odd jobs. 
His wages as a carpenter at that time to the best of his 
recollection were $S.40 a dav and five davs and a half to the 
week. His foot was still stiff and he suffered from pains 
from it all the time. He was able to walk around and was 
working at the ])resent time, but for a period :of two months 
he was not able to woi’k at all. Tlie nail puncturi*d his foot 
ihrough from the bottom to the skin on to]). (hi cross 
examination the plaintiff's attention was drawn to a dia¬ 
gram drawn upon the blackboard by defendant's counsel 
showing the areawav. Plaintiff further testified that he 
was emyiloyed by Mr. Toomey back in lf)22 and off and on 
he had been working for the Tom])kins Com]):any for a year 
on various buildings. !Mr. Toomey was the car])enter fore¬ 
man. He did not know Mr. Kraft, or .Mr. lleri-old, or 
Turnei-. He had not been on the job more than two or 
three days when the superintendent left and he did not 
know who took his ])lace. Mr. Toomey was the boss on the 
job as far as he knew anything about it. I Te had heard there 
was a general su|)erintendent of tlie building, but he did 
not know him. Mr. Toomey was his foreman. There were 
other men over Toomey. The ])laintiff theii indicated on 
the diagram drawn where 4th Street was located and showed 
the railroad track on the east side. He was‘building these 
forms along the areaway, indicating. The afeaway started 
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ill cJ)oii1 (‘iiilil r(H‘i in (]r])ili, and In* was workini;’ ri.u'lil on 
tin* kank. Ih* was not woi-kini.:- ovc*]* wlion* (UdVndant’s 
connscl in(li('a1(*d. soi-t of nn(l(*r tin* and In* was not 

near tin* end dck'inlanl *s connsc*! tln'ii indicatc'd. 'Tliore 
was an (*](*\'ator tln*r{*. Ih* was wt)rkiim-, indicatini^’, in there 
in tin* niiddh* wln*rc* d(‘tV*ndant's eonnsel |)nt the cross 
mai'k. lhaiiihly, tln*r(‘ was a four i’oot space l)etw(*en tlie 
railroad hridui* and tin* ar(*away walls and in there ])laintirf 
was working’ hnildinu- tin* I'onns. It was not true that he 
liad he(‘n workinu- in iherc* for ap])i*o\'iTnately a week or ten 
days on tin* forms. Lnt about two days ])efore this lup)- 
])ein*d. and dni’iny those* two days In* and Sam Ihitlei* would 
have* 1e) ii-o e)ve*r on eetlie*]’ jobs, be*e‘anse win*!! a ma!i is 
lb woi'ki!!!;' as a ca!'pe*nte*!' o!! a biir co!i(i'act, while he 
may be* w()i-ki!i,ii- on o!n* ])a!*licnla!‘ pa!‘t of the ])nild- 
i!iy, still if the* e'0!il!‘ae'to!‘ te*lls him to yo to a!!Oth(*r ])art he 
yoe*s. He* wo!*ks wln*!‘e*ve*!- his imme*diate* fo!‘e*ma!! t(*lls him 
to yo. He* had be*e*!i woi-ki!iy ap])!’oximately two days on 
‘ln*s(* foians when In* we*!it te) the fi-o!it of the bi!ildi!iy a!id 
then he* came* baek to li!iish the* forms he* liael stalled. On 
bnih.Iinys of that characte*!’ ca!’])e*nt(*!-s y(*ne!*ally woi’k in 
])ai!'s and Sam Hntle*!* was his ])ail!n*i‘. It is not a fact that 
at tile* time* this accide*nt oce-nin'e'el plaintiff had h*ft Butler 
to to the toilet, which was down in tin* basement. And it 
is not tian* that win*!! lu* came* bae*k he* tohl Sam that he had 
>tne-k a nail in his foot. Asked to (*\’i)lain that he* stated that 

I 

lUitlei' hael yone* aftci* nails anel lie l!xe*d his ti‘(*stles and 
st(*])])(*d to y(*t his lumbe*!* and ]ni!ictnr(*d his foot with tin* 
nail. When Ibitle*!- came back in a v(*ry few s(*co!nls jilaintiff 
was takiny his shoe* edf on tin* t!’(*stles. 'The basement was 
beiny co!n*i'e*ted and tln*!*e we*!-e* in) toilets in there, none at 
a.ll at that time* liecan^e tln*y had se*t t(*mplat(*s th(*re to carry 
the toilets wln*n the*y yot thi'onyh with. th(*i!- cement. Tem¬ 
plate's w<*!-e* just a hole*, tin* top. the* we*ll, wheia* they yo to 
set for the*ii- te>ilets. Plaintiff hael be*e*n weii'kiny as a e*ar- 
yie'nte*!’ I'or thii'ty-tive* y(*a!‘s. He* hael !n*ve*i' he*ai’el that it 
was the* ye*ne*!'al ])i'ac!ie'e* in tin* t!'aele*s that wh(*!i a man was 
injnreel in any way like* ])nne*tni'iny his l'e>e)t with a nail to yo 
to the eellie'e* anel yi't lirst aid tre*atment, and he* hael newer 
heai'el anel eliel neit know that the*!‘e* \ve*!'(* ke*])t in the* office 
at this pai'tie*nlai‘ linileliny elisinfee'tants anel the*!-e* wei’e ])e‘0- 
ole thei-e to yive iii'st aiel t!'e*atnn*nt. .\eve*r in his thii'ty- 
five years experience had he heard ol such a custom, and 



W. F. DECATUR VS. CFTaS. TT. TOMPKIN'S CO. 


17 


lieard about tliat witli respect to this building’ after be was 
liurt. Pi’ior to that lime he did not know that there were 
any disinfectants oi* |)e()ple to give first aid treatment. 
Asked if he did not know that sub-contractors were work¬ 
ing on the building undei* the Tompkins Company such as 
yilumbers, steamfitters, electricians, (‘levator men, and other 
trades, he I’eplied that they wei’c all working there, but he 
did not know it. lie did not know whether Tompkins had 
the entire job or not and did not know anything about Tomp¬ 
kins’ conti’act. lie did not know whether ;tliey were in¬ 
dependent conti’acts with otliei’ p(*o])le. i When asked 
whether or not he saw aiiyoiu* tlirow the lumber out there 
he replied that the {abor(‘rs w<‘i-(‘ working around there. 

The witness was again asked whetheinor not he saw 
20 the lumber being thrown out and Ik* r(f])ll(*d he knew 
that the laborers thr(>w tins inmi-er out there and 
could not help but know it. TlK‘y would holh*!* to him to 
get (>1^- of the way so they could pitdi :1 out.: lie saw them 
do that the same da\ that he was iiart. Ib* saw lumber 
thrown out liefore he was hurt. Tliev used tin* -tth Street 
side for the good lumb(‘r tliat conld Im* nsc'd over again; 
that was y^iled there and tin* other w:is i''ir(ovn out in tlie 
allevwav or whatever on(‘ might call it. lKttwe(*n tlu' re- 
taining wall embankment and tin* railroad' bi-idge. The 
scrap stuff th(‘y threw all around tin* bnddliiig wherever it 
would fall. That is on all bnihlings, M is bound to be 
there*, around tlu* side* ot tin* building and ai|oimd the* tloor 
of the building, he kn(*w that. Ib* elhi sac an.vbody throw 
the dirt u]) there. It was thrown up In ‘'nr'-ilK* got ai’ound 
biere, and he did not know who thre‘W it taiu-o. 

‘‘Q. Pardon me—you knew that around: tlu* building 
therci was a grc*at dc*al oi scra]> lninb<*i' iliat is thr(3wn 
around all buildings? A. Xot l)(*ior(‘ 1 got tin* luiiu'turc*. 

Q. Did you not just tell us, Mr. Deeatni-.; that you had 
known that they had been in the habit, ])rior to tlu* accident, 
of throwing this scrap lumber all around hlu* building? 
Did you not just tell us that? A. Yes, sii-. ! 

Q. Did you know this ])rloi* to your aeeident. that sera]) 
lumber was thrown around the building? A. V(*s, sir. 

Q. It was in the building and it was on'tlu* land sur¬ 
rounding the building? A. Yes, sir; but not'covered up. 
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Q. Xo. Von (lid not know tlint it was covc'red np; Imi 
tlicn wlicn yon eaiTK' tliero on tlu' morning- of December 
2()l]i yon saw tliis lo(')se (‘artli '! A. \ (‘s, sir. 

(^>. And yon could s(h\ conld yon not,—you told ns that 
aft(‘]- yon had stuck the nail in your foot that yon conld sec 
])ieces of this lumber sticking u]) through the dirt? A. 
Y(‘S, sir. 

21 Q. It was ])(n-fectly visible, was it not ? A. Yes, 

sir. 

Q. Therefore yon realized that there was scrap lumber 
under that dirt, did yon not ? A. But it was not sticking 
11 ]) around where my tresth‘s was: around that was clear. 

O. But von saw that around there in that g(‘neral neigh- 
borhood ])i(*ces w(*re sticking ii]) through this dirt ? A. Yes, 
sir. 

(^). Th(‘y had nails in tlumi? A. Yes, sir; full of them. 

Q. Then when yon went in there working around with 

voni- tr(*sth‘. von n(*v(‘rth(*less- A. After I got mv foot 

]>11 netnred T knew that they W(‘r(‘ there then.'' 


Befoi'i' he got the ])nnctnre he went in there and used 
lumber in building the forms for the retaining wall of the 
areaway, and it became nc^cessary for him to saw off pieces 
with nails in tlu'm, and wlnm he cut them off they would be 
tin-own in a ])ih^ off to one side. That is what was always 
done. That is their trade*. In making foi-ms for rein- 
foi-ced concrete buildings the material foi- the forms is use:] 
over and ovei- again, and if, for example, a board was ten 
feet long and one eiglit feet long was needed thev would 
just saw a two foot ])iece off the end of it and throw the 
end aside. 


‘'Q. And yon did tell ns, Mr. Decatur, did yon not, that 
Mr. Toomc'v was vonr immediate* boss, and that over him 
there* we*r(* other bosses, but yon did not know them per¬ 
sonally? That is right, is it not ? A. X^o, sir. 

Q. Did not know him? A. I did not work for IMr. 
Thompson. 

Q. 1 menin over .Mi-. Toomey on that job there were other 
men ovei- Mr. Toomev, but von did not know who thev were 
personally? A. I did not know who they were personally; 
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22 Upon redirect examination the Y)la!intiff’s atten¬ 

tion was a.i>‘ain directed to the diaJ 2 ,Tam upon the 
lx)ard and lie indicated thereon that T Street was the 
brid,i»’e. The l)ridge comes rigid down by the side of the 
building and where he had to work was in the space be¬ 
tween this embankment and the bridge. lie could not work 
on the 4th Street side. On the first dav over there there 
had not been any loose |)ieces of lumber thrown in there. 
Of course, there were loose pieces of lumber all around the 
building during the course of construction and had to be 
wherever a concrete building was being constructed. The 
space between the bridge and the areaway was only about 
four or five feet and that was the place whbre he had to 
work in order to build these forms. The railix)ad ran down 
the other side of the building where counsel for defendant 
had asked him if he had not been standing, and the railroad 
yard was located there. The track, as well as he could 
remember, was aliout fifteen feet from the |building, and 
thev could not bring the forms around through there, so 
they had to be constructed where he indicated to be let into 
the areawav. 


‘‘Q. At the time when you first worked there, when you 
worked for a couple of days and then went to the front of 
the building, at that time had there been any of these loose 
pieces of lumber that you described thrown iii there on that 
place? A. No, sir. 

Q. It was clear, wasn't it? A. It was clear. 

Q. And when you came back it looked clear because it 
was loose earth ? 



Jones: I object. Ap]iareiitly Mr. Leahy is testify- 
The witness has said that when he came back he saw 


these pieces of lumber sticking u]) through loose earth; and 

he said that thev were in there when he went a wav- 

Ml*. Leahy: Xo, no- 

The Witness: Xo; I did not testify- 

Mr. Jones: AVe will have to turn to the record, then. I 
have this note of the testimony, that he said there were 
pieces there that he could see. 

Mr. Leahv: Yes, he did. 

Mr. Jones: But not those that were covered up. 

The AVitiiess: That is correct, your Honor. 
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23 Mr. T.eaby: What I am doino- now is just diroct- 

in.u’ tlio witness' testimony with respect to the con¬ 
dition of tliat |)oilion of the areaway on which he had to 
]>nt his trc'stles to hnild the forms, lie has testified that 
when lie wcTit to work there first this ])lace was clear so 
that lu‘ could ]uit down his trestles and work. When he 
returneil the si‘coiid day it looked clear, hut these pieces of 
sera]) lumher W(‘re covered with loose earth. 

Mi\ Jones: 1 will have to refer to the record on that. 1 
do not so rememher his testimonv. 

Mr. Leahy: Is that correct, Mr. Decatur, what I said 
then ? 

The Witness: Yes, sir: that is correct.'’ 


The witness' attention was ay,*ain directed to the black¬ 
board and he was asked to indicate aliout where with refer- 
(mc(.‘ to wlku’e he plac(*d his trestles it was that he saw tlu* 
loose pieces of lumber, and he replied ‘'They were lyiiii;’ 
ri^ht back under the bridge:" and accordin<i’ly that portion 
of the diai:ram was shaded to mark the })laces where the 
loos(‘ ])ieces W(‘re over under the bridi^'e. The pieces were 
strewn out, scattei'ed, they did not pile them uj) because they 
could not be ])iled U]). There was a hea]) of it scattered 
there, quite a bit of it. Th(‘ witness supposed a truck load. 

The witness saw no loose (aids where his trestles were. Dv 

• 

trestle he meant the ap])liance on which he })ut his lumber to 
saw and handh*—work benches. He did not tell Sam Butler 
that he had been down in the basement to urinate and when 
coming- ('ut he stiqiped on a nail. The basement had been 
concr(‘t{‘<l and tin* toihJs rianoved therefrom; he did not 
know wh(‘T-e th(‘ toilets w(‘i-(‘. So far as ho knew there had 


been no ])rovision for the woiLmen in the (*vent they had 
to to lh(‘ toih‘t : and h(‘ knew nothin. 2 : whatsoever about 
any first aid triaitmenf that he could li’ct at the building'. 
Mr. Toom(‘v had nof told him aiivtliinu* about that. lf(' liad 
nev(M’ seem a doctor on the ])lace and did not know there 
was one and had never becni told or heard about .ii’oin<>* to 
tlu' ofTic(‘ where a doctor was in attemdance in the (‘vent one 
stuck a nail in his foot. And he had never had anv instruc- 
tion on any job h(‘ (‘veu* went on about first aid treatment 
which could be ,i>-iv(ni by anybody on the job. ^\y. Toomey 
saw him about five minutes after lie punctured his foot. 



W. F. DECATUR VS. CHAS. H. TOMPKINS CO. 


21 


The first time that he had iieeii working there building those 
forms Toomev would come around and give instruc- 
24 tions. Toomev was there and saw the condition of 
the place the first time he was working there and 
Toomev ordered him back to the same place the second time 
and came around about tliree minutes after plaintiff got 
hurt. Plaintiff tlien said he did not know of his own per¬ 
sonal knowledge tliat thev liad anvthing in the Iniilding anv- 
where in the line of first aid; that he did not know anvthing 
about it. Thereupon, upon re-cross examination the plain¬ 
tiff testified that in his thirty-five years experience as a car¬ 
penter he had seen many men injured around buildings; that 
he had never known of a custom that when annan got hurt 
he went to the office of the l)uilding to get iodine or what¬ 
ever otlier treatment was necessary. As fair as he knew 
they sent them to the hospital. It had not' been quite a 
common occurrence around building o])erations in his time 
for carpenters to be injured by stepping on nails. The first 
two davs that he and Sam Butler were working aliout this 
little space between the wall and the bridge they had their 
trestles or horses up and as they used the boards and cut 
ends off them to make the forms they would throw the loose 
ends over in a pile. As the work i^rogressed they did not 
move the trestles along. The mixer was at due end of the 
space and the bi-idge idier at the other and they had only 
that place to work in. They could not work back underneath 
the bridge. The elevator was there that carried tlie con¬ 
crete up and they could not get back there to work. Under¬ 
neath the bridge was open, luit they could not go back under 
it bocaus(‘ there were gravel and sand ])iles there. The wit¬ 
ness could not tell the hnigth of th(‘ retaining; wall. It was 
not a couple of hundred feet; it was a good long wall, luit 

he could ]iot tell exactlv how manv feet it was and could 

« • 

not say that it was several hundred feet. 

‘^0. Then do 1 uiuhu-stand, Mr. Decatur, that ])T-ior to this 
accid('nt, ])rior to g<ung to the front of the building, there 
were no lof)se pieces of board in there? A. Xo: not when 

we h'ft th.ere there was not anv. s 

* , 

(^). AVhen you left there and the men tearingklown some of 
th(‘se forms and throwing lumber dowui there, did vou not 
t(‘ll us that vou knew’ that thev w’ere throwing them dowui 
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hccause tlicy would lioller to you to look out of the way? 
A. Yes, sir. 

Q. And where were tliev throwing* it ? A. Will vou allow 
me to ex])laiu that to you? 

2o “(J. Yes, sir. A. When we wei’e workiu.n* there— 

the two or tliree davs we were workiiiic there thev 
tore out the third lloor fo]*ms, the luml)er from under the 
eouei’ete that Avas tinislied. When they tore out this stul'f 
thev pit died it out. Ylie la1)orers did not eare wlier(' thev 
pitched it. Tliey pitched it out and tlie larger pieces that 
could he us(‘d ovei‘ again would he taken to tlie T Street 

sid(*, and tliere was in tlie lumher ])ile- 

You mean Fourth Street side? A. The Fourth Street 
side: yes, sir. So. of (‘ourse, lliey did get scattered tliere, hut 
during the time Ave AV(M-e aAvay the laborers Avent up tlun-e 
to clear out that dirt out of the areaAvay before Ave got hack. 

Just a moment. You can not testify to that unless 
AT)U suAv them cleai'ing out the earth. Do I understand 

that up to tlie time you and Sam Ihitler Avent to the front 

of the building to do this Avork tluu’e Avere no loose ])ie(*es 
of that small sc-ra]) lumlx.'r in here at all? A. Yon mean 
A'dien Ave left th(*re from the first time Ave had Avorked? 

(,>. Yes. sir. A. They left that place clean Avhere the 
tr(*stles Avere. 

(A There Avere no sera]) pieces in there? A. Xo. 

(^>. I am not talking about just AA’liei’e the trestles Avere, 

l)ut along this; Avhole ])lace there. A. I did not look that 

j'laoe ovei-. 

(^). You mean then that Avhei’e you had these trestles 

and right around it th(*re Avere no- A. We had that 

clean. 

When thev Avent to the front of the building thev took 
their ti'estles Avith them and Avorked up there and avIkui 
they got back they put tlnhr ti’estles doAvn and start(‘d to 
AA’ork again, and the AA'itness stuck the nail in his foot. 

On the dav that he stuck the nail in his foot Toom(‘v told 

• • 

him betw(‘en nine and ten ok-lock, aft(‘r they had 
2b finished dip th<‘ front th(‘y AV(‘r(‘ Avorking on, to go 

back to Avoi’k on the areawav. TheA’ Avere out on the 

• • 

front until nine or ten ok-lock in the morning and Toomey 
told th(*m when they got thi’ough there to go back. On r(‘- 
direct e.xamination the Avitness testified that Avhen he came 
back the areaAvay Avas cleaned out by someone. 
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Tlicroupoii, to furlhoi’ maintain the issues' upon his part 
joined, tlie plaintiff called Mrs. William F. Decatur, who, 
bein^' first duly sworn, deposed and said i that she was 
the wife of William F. Decatur, the plaintiff in the cause, 
and rememl)ered his comin<>- home on the 2f)th dav of De- 
cember, 1923, with an injured foot. That at that time they 
were livini>- at 1616 F Street, Southeast; that she recalled 
the condition of her husband's foot on the day in (piestion; 
that he could liardlv walk when he i>ot home and he was suf- 
ferini^ from his foot so badly he seemed to be in agony; 
that Dr. Potter was called and that the plaintiff was under 
his care for a month, the doctor having made fifteen visits; 
that the plaintiff could not bear any weight ;on his foot at 
all and had to have it ])ropped up and that it was about 
six months before plaintiff was able to go back to work. 


Whereu])on the plaintiff announced his case closed, and 
tliereui^on counsel for defendant moved the Court to di¬ 
rect the jury to return a verdict for the defendant, which 
the Court thereupon did in the following language: 


With respect to the pending motion in the Decatur case 
to direct a verdict for the defendant, T have^ gone over the 
bi'iefs of counsel submitted to me since tlie motion was 
made, and I have also gone through the stenographic re¬ 
port of the testimony that has thus far been adduced, and 
it seems to me that on the testimony of the plaintiff this 
motion should be granted. 

Mr. Decatur testified in his testimonv iif the case that 
his employment, and his direction by the foreman of —, 
and possibly a foi'eman also of laborers, as well, on the 
building, although he told us that he had heard that theru 
was a superintendent of the building, though he did not 
know his name. He himself had not come in contact with 
him, apparently, and foreman Toomey was the man who 
had employed him to work as a car])enter upon this build¬ 
ing operation. 


So tar as the case before us is concernecl, the evidence 
shows that under a direction from this foreman, Mr. De¬ 
catur, with a so-called ])artner, another carpenter, 
was directed bv Mr. Toomev to ixo to work to con- 
stnu't some forms for use in this building operation, 
with special reference to what he referred to, and what 
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lias l)(H‘ii rc'fornHl lo in llu‘ takin-- of tlio testimony, as an 
ar(‘away. 

Mr. i)(‘catnr (l(‘S(‘ril)o(l that areavay as hoiiii^ as mucli 
as eiixht f(‘(‘t doo]! at ono point. TI(‘ did not li’ivo otlier 
di‘])ths. if it varii'd in detitli, hnt at ono ])oint, at any rate, 
tliis arcaway. in whicli, as I nndorstand his testimony, 
soPK' of tlK‘S(* so-rallod falso forms wore to ho constriudod, 
was as mnch as tMiiht fcnH d(‘(‘]). Ih* also told ns that that 
arc'away was ahont tivo fcH't in width, and that above the 
ai'(‘awav theri' was what lie described as an embankment, 
and beyond the embankment, coming- riirht ii]) to it, was 
a railroad liridiip of some sort. 

H(‘ li-ave his estimate of the width of the embankment 
wh.en h(‘ lii'st went to work there as perha])s eii^ht to ten 
feet. He said tliat when he was first assiirned by the fore¬ 
man to work at that ]K)int, the embankment was clear 
and tlu‘ areaway was cl(*ar, but he and his partner had to 
work on the embankment in the car])enter construction of 
the necessary forms, and apparently the embankment was 
clear at that tim(‘, and the areaway was clear. 

He also told ns that he worked thron.u'hont the buildino; 
in the oonstimction of th(‘S(‘ forms, and after thev had 
s(n'ved their pur])ose at diffei’cnit ])oints in the buildini>: 
thev w(‘ix‘ tluni torn out and the Inmbei* thi’own down bv 

« ft 

those (‘n.ua,u-(*d in various parts of the bnildin,<>:, and at this 
])oint above tlu^ arc^away, in one oi‘ th(‘ other of the stori(‘s 
of the bnildin^i:-. in the course of construction, the lumber 
was torn out, and some of it, the lon<j:er ])ieces were used 
a.iiain in th(‘ const miction of fresh foians at other iioints 
of th(‘ buildinu’, but that thei'e W(‘i*e smaller ])ieces of lum- 
b(.*r thtit W(‘re tis(*d, cross ])ieces, ])ei'ha{)s, they rnii^’lit be 
desc'i'ibed by oiu* who do(*s not know the technical names 
of them, which luhd tin* ujiriu-lits toi^xdher and made a com- 
])act foi'in into which latei*, wlum i*eady, the reinforced con¬ 
crete' was poured, and when that hai'dened, these wooden 
fi'anu's or forms were torn out, and, as I have said, some of 
th(‘ lumber was us(‘d a.irain. 

^Ii*. Decatni' told ns that h(‘ worke'd about two davs in 
that place, and tlu'ii h(‘ was oreh'red bv Mi*. Toomev to iro 
to what I think lu' d(‘sci'ii)(*d as the front of tlu' buildim*-, 
to do sonu' woi'k thei*e: and havin.u- com])leted that 
28 work, he was sent back with his paiimu- to the ])()int 
where he suffered the injury aliout which he makes 
complaint, this areaway and this embankment. 
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He (le.sei'ihed llie metliod eni))loye(l in first :l)uil(Iing tlicse 
foi-rris and then, after they had serv(‘d theii* ]hir|)os(‘ at dif¬ 
ferent ])oints in tlu' l)uildini:,’, al)ont tearin^i;- them ont. Then 

lie told us in his testimony that \vh(*n he returned to do this 

« 

woi'k, and set u]) his tr(‘stle, or horses, or Nvhatever they 
jire called, on which to cut his mateidal to the siz(‘ re(iuired, 
that there had been some fallini;' of earth fi-om the embank¬ 
ment where he had been doin<i- the work, that is, his own 
shai'e of the woi'k; and he observed all about where this 
loose earth was some of the so-call(‘d sera]) lumber, which 
he desci'ibed, the ])ieces which w(‘re discarded after the 
form of which they W(M-e a paid was toiTi out. lie observed 
])ieces of this sci’a]) lumber in this loose earth adl about, 
and, if I understood his testimony correctly, he set up his 
trestle ai»-ain on some of this earth, or near some of this 
loose earth. : 

I 

Xot only that, but he told us this, which I think is (juite 
im]) 0 ]'tant in tlu' consid(‘ration of the motion and the basis 
of the motion: Describinu* ai>ain, under cross examination, 
I think, the process of others who were euga.e.XHl in tearing 
out thes(‘ false forms, beginning on ])age 20 of the steno¬ 
graphic* i'(‘port, he stated th(.‘ following: 


“(J. You did not see anybody throw tliis lumber out 
there? A. Well, the laborers were working around there. 

Q. You did not see anybody throw it out ? A. 1 was 
going to tell vou. 

Q. Just exactly that, jilease, then, if you will. A. Yes, 
sir: I knew that thev threw it out there. 

Q. You saw them throw it out there? A. I could not 
help but know. ; 

Q. When did you see them? A. They would holler to 
me to get out of the way so they could pitch it out. 

Q. When did vou see them do that? A. drhe same dav. 

(^). The same day that you were hurt ? A. Yes, sir. 
29 Q. J mean, did you see anybody throw it out before 

vou were hurt ? A. Oh, ves, sir. 

Q. ]\ight out in the areaway? A. 'rh(‘y uschI tlie Fourth 
Sti'eet side for the good lumber that could be used over 
again; that was piled there. ; 

Q. And thev threw the other out in this'little allev wav 
or whatever you may call it, between the retaining wall em¬ 
bankment and the railroad bridge? A. Yes, sir. 
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Q. ^riipy were doiiii;’ tliat prior {o your li'oini;- to tlio front 
of the ])uil(lini;? A. 'File scrap stuff they tlirowcd it all 
around i1k‘ buildiuii' wherever it would fall. 

Q. Tliat scrap stuff had been thrown around the buildini!: 
ever sinct‘ you had been workinii’ there? A. It is on all 
buildinii’s. 

Q. And it is on all buildinii's ? A. Yes, sir. 

Q. Sci-a]) lum])er is thrown around. In other words, on 
this kind of a liuildiiyy: the scra^ts would fall around- 

A. Thev ar(‘ liound to be there." 

% 

There is more in this testimonv than what L have read 

« 

to indicat(‘ that that sort of condition was almost inevitable 
to that form of Iniildinii' construction, and carpenters so 
employc^d must have realized that that was one of the haz¬ 
ards or risks of their employment. 

Even if that were not so, even if it could not be accurately 
characterized as a hazard of the employment, on the day 
that ]\lr. Decatui- returned to do this work under the direc¬ 
tion of the foreman, Toomey, he told us in unmistakable 
terms that that was the situation he observed, and the only 
(pialification about it all is that just immediately where he 
set down his trestle on the later occasion it seemed to be 
clear. Yet h(‘ said that before he beii’an his woi-k, or when 
he arrived to recommence his work, on the verv dav he was 
injured, on the mornin.e: on which he was injured— 
MO and he was injured, if ] remember his testimony. 

somewluM'(‘ between niiui and ten o'clock in the morn- 
ini’’—the m(*n about him wei’e tearinii’ out these false forms, 
and throwiiyu’ that scrap lumbei* all ai’ound. 

Jf it was the oblin-ation of the mastin’, the employer, to 
make that s})ot where Decatur was to work safe and clear 
for him, Decatur saw, the moment he ari’iv(‘d there, that it 
was not so safe. And if, with that sort of disposition of 
the lumboi’, thei’e was no o])li.u’ation on the part of the i>:en- 
ei’al em])loyer to I’emove it, then it would be one of the i»’en- 
eral hazards and risks of the employment, and if the em¬ 
ployee suffiu’s fi’om om‘ of those hazai’ds and risks, under 
well-settled ])i’inci])les of law the (*m{)loyei’ is not liable. 

1 am inclined to think that was a ,i»’eneral I’isk and hazard 
of the em])ioyment, from the })laintiffMs own testimony, but 
even if it were not, he was a man of exjxu’ience, and he had 
been engaged as a carpenter, he told us, for upwards of 35 
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years, I think. He was an intelligent man, and I think he 
testifi(‘d witli candor, and even if that were :not a risk of 
his employment, when lie got there, from his own account 
he observed the situation, and how these people were cut¬ 
ting out this lumber about him, and hollering to him when 
they threw it down from the upper floors of the building, 
and if that was a dangerous situation, it was obvious to be 
seen, and the plaintiff had a right to decline to work, and 
he should have declined, but he did not. He; went on with 
his work and was injured; when he put his foot down on 
some of this loose earth there appeared one of these pieces 
of scrap lumber with a nail protruding. He 'did not see 
that particular piece of scrap lumber, of cou^-se, according 
to his testimony, he stepped on it, and suffeved the injury 
of which he complains. 

In any aspect of the matter ]\Ir. Decatur cannot complain 
of his employer in damages. As I have said, ! think it was 
one of the usual risks and hazards which he took his chances 
of when he accepted employment on a building operation 
of that character; but even if it was not, he I went to work 
in a position which was obvious to him as i a position of 
danger, as he made clear—and I refer to his own testi- 
monv. i 

Counsel discussed the doctrine of vice principal, counsel 
for the plaintiff insisting that in this case Toomey was a 
vice principal, and that it was the duty of the master, the 
general employer, the defendant company, to keep 
31 this place safe and clear of such dangerous articles 
as this scrap lumber. But Hr. Decatur's testimony 
does not indicate that it was. He was fullv aware of that, 
and undoubtedlv a change in the situation of that areawav 
and that embankment had taken place ])etween the time he 
first woi'ked on it and when he was ordered back by the 
foreman. 

It seems to me, on the evidence, too, that that foreman 
was a fellow servant of Decatur, and not a vice ])rinci])al, 
under the evidence in this case, and under the conceded 
])rinci])les of law. 

Huch reliance was placed by counsel for the plaintiff on 
the Collins case in the Court of Appeals. I read that case, 
with a number of others cited by counsel for both sides. 

The Collins case is rather a broken reed for ^Ir. Leahv to 

% 

rely on in connection with the facts and eyidence in this 
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case. It se(‘nis verv ('l(‘ar to me tliat in that case, on the 
qn(‘Stion of vic(‘ ]')rinci])al, and of master and servant and 
fellow servant. llu‘ d(‘f(‘ndan1 was snc('(‘ssfnl, and tlu‘ Court 
of A])])(‘als aftirm(‘d tli(‘ action of tin' trial court. 'Pliei’t' ar(‘ 
som(‘ stat(‘m(mts which havi‘ h(‘(‘n rcherri'd to hy connsc*!, 
in the opinion in that case, of course, hnt tin' ('onrt sim])ly 
made rc'tei-ence to wc‘ll-settled ])rinciples of law, hnding* 
that they had no a]'>]>lication to that case. 

Under the evid(*nce in this case—and on the whole l\Ir. 

l)ecatni‘'s tt'stimonv was vcnw clear indeed—1 have been 

« • 

nnahle to see tliat he lias any leifal iironnd to com])lain of 
th(‘ defendant in this case. 

1 therefori' shall irrant the motion to direct a verdict. 

Mr. In'ahy: May I note an ('xce])tion to the ruling-, if 
your Honor tdease? 1 ]>rosnm(‘ the nsnal cost bond on a])- 
peal of $100, or $00 in cash, will be sntlicient ? 

Tlie Court: Yes. Let ns take the vei'dict, and we will 
fix the matter of the cost bond, the nsnal cost bond, $o0 in 
cash, or an nndertaking- of $100. 

!Mr. Jones: That is satisfactory. 

The Conrt : Bring in the jury. 

(The jury thereipion returned to the box.) 

The Court: (lentlemen of the jury, at tin* conclusion of 
the hearing of this case last week, that is, at the conclnsion 
of the ])iaintiff's t(*stimony, which was submitted to yon, 
the def(*ndant irnuh* a motion for a dii*ect(‘d verdict n])on 
cinestions of law. which the (’onrt, necessarily, has to settle. 

'riie basis of the motion was, 1 will say to yon, that, 
d2 coiicodiiig tho truth of all the evidence for tin* ])nr- 
])OS(*s of the motion, coin'eding tin* ti'iith of all the 
testimony snbniitt(*d by tin* plaintit'f, under the well-setth*d 
])rinci})h‘S of law then* can b<* no i'eeov(*ry by tin* plaintiff 
against tin* defendant in this cas(*. ()n considej-ation of 
that motion I have r(*ached the coin'lnsion that the d(*fend- 
ant was W(*ll sustained bv s{*ttl(*d law, and I hav(* grant(*d 
the motion. I am thei-(*foi-(* now dii-(*cting a V(*rdict for tin* 
defendant at yonr hands, and tin* (*l(*rk will tak(* it. 

'rile (’h*i-k : (ientl<*nn*n of tin* jury, in tin* case of William 
F. Decatur against (’liarles II. 'rom))kins ('o. yoin* verdiet 
is, ]jiirsuant to tin* dir(*ction of tin* (knirt, that yon iind 
for the defendant, 'fhat is vonr V(*i*dicl, so sav each and 
all of von. 
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^Fr. Lealiy: May the record sliow that T note an excep¬ 
tion to yonr FFonor’s ruling*? 

The Court: Yes. 

Mr. Leahy: Also that the plaintiff notes an a])peal in 
open court from said ruling, to the (Vjurt of A])i)(*als, and 
1 ask youi* Ilonoi* to fix the usual cost 1)on(l, which I pre¬ 
sume will be $100. 

The C^ourt: That will lx* done. 

And thereupon after the foregoing proceedings which 
arc hereby made a pai*t hereof, the plaintitf :by his counsel 
tendered his bill of exceptions and prayed the Court to 
sign, seal and make the same a part of the record, to have 

the same force and effect as to each and eeei*v of the ex- 

« 

ceptions taken by the plaintiff and noted by the Court as 
aforesaid, as if the same had been set forth in ia separate Bill 
of Exceptions and signed and sealed by the .Justice presiding 
at the trial, which is accordingly done this 9th dav of 
December, 1926, nunc ])ro tunc. 

F. L. SIDDOXS, 

• Justice. 


The foregoing prot)Osed bill of Exceptions is approved 
this 2d dav of December, 1926. 

WILLIAM E. LEAHY, 

O. H. OSTEKMAX, 

EUGEXE B. SFLLIVAX, 
Atfoincijs for the Ploiuilif. 
FRAXK .1. ilOGAX, 

EDMFXD L. .FOXES, 

ARTHUR .1. PHELAX, 

AtforiK'Us for tJii' Di'feiiiUuif. 

T) I Endorsed: I Law. Xo. 6901.”). Win. F. Decatur, 

Ptf., vs. Clias. H. Tompkins Co., Def. ; Bill of Excep¬ 
tions. Submitted Dec. 2 26. .1. U. S. ■ Law Offices. 

William E. Ixadiy, !)4.‘')-9.")l Invc‘slinent Building, Wasliing- 
ton, 1). (\ .Main Main 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. 4.”)6(). William T. Decatur, ap])ellant, vs. Chas. 
IF. Tom])kins Co., a cor])oration. Court of ; Appeals, Dis¬ 
trict of (\)lumbia. Filed Feb. 18, 1927. Henry AY. Hodges, 
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IN THE 


Court of Appeals!, IBigtrict of Columfiia 

Jaxu.vry Tekm, 1927, Xo. 4566. ; 


William F. Decatur, Appellant, ' 

vs. 

Chas. H. Tompkins Co., a Corporation, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE.! 

This is an appeal from a judgment, entered in the 
Court below, upon a verdict for the defendant by di¬ 
rection of the Court. Rec. }). 8. 

The appellant, as plaintiff below, declared against 
the appellee, as defendant, on account of injuries sus¬ 
tained by him on December 20, 1923, while engaged 
in the employ of the defendant as a carpenter in the 
construction of a building at Fourth and T Streets, 
Northeast, Washington, D. C. The negligeiice alleged 
against the defendant was in permitting and allowing 
scrap pieces of lumber containing nails therein, to fall 
and lie about the building and become covered up with 
loose dirt and earth, with the result that while the 
plaintiff was engaged in the construction of cement 
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forms ho trod upon a nail in a loose piece of board 
covered np by the loose earth, aforesaid. 

The Bill of Exceptions is extremely short, and the 
applicable testimony given by the plaintiff himself can 
be snmmai-ized briefly, as follows: 

Having been called to maintain the issues upon his 
X)art joined and sworn as a witness in the case, the 
plaintiff testilied that he was employed by the defen¬ 
dant in 1922 through Joe Toomey, a foreman in the 
emjDloy of defendant; that in 1923 he was still working 
for the defendant and, npon the 20th day of December 
of that year, was engaged as a carpenter in construct¬ 
ing concrete forms to be used in the erection of a build¬ 


ing at Fourth and T Streets, Northeast, this city, for 
the Sanitary Grocery Comtoany. Toomey was the fore¬ 
man on the job. The plaintitf worked under him and 
took orders from him. While so emx^loyed, there came a 
time when he went to work upon an embankment be¬ 
tween an areaway running along the side of the build¬ 
ing and a bridge over the railroad track running par¬ 
allel aj^proximately 15 feet from the building itself. 
The areawav was about 5 feet wide and the embank- 
ment upon which he worked was about 8 or 10 feet 
wide. There was no other place where he could work 
except there to build these forms. Toomey, the fore¬ 
man, had ordered him there to do that work with an¬ 
other carpenter who was working with plaintiff, lie 
worked there a coupe of days wlien, under Toomey’s 
orders, he was called a wav to the front of the building 
to work there foi* a coiifhe of days. Having completed 
his work at the front of the building Toomey again or¬ 
dered him back to the embankment to finish the work 
which had been inten*upted by his employment at the 
front of tlie building. AVhen he first worked on the 
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embankment it was clean and clear of all scraps and 
loose ends of boards, etc. On the other side of the 
embankment where he had been working there was 
scrap lumber, ^‘3x4’s, and boards and things of that 
kind.’^ When he returned to the embanknient, under 
Toomev’s orders, ‘Mhe areawav was cleaned out. 

•^7 

There had been a floor laid for the areawa^\ and the 

V 7 

fallen dirt was cleaned off from the platforni.’’ Asked 
what was the appearance of the bank where he had to 
do his work when he got there the second time, he 
said: ‘‘It was where thev throwed the freslf dirt out.’’ 
He set his trestles down, and, when he stepped there to 
pick up some lumber which was about six feet away 
from him, he stepped on a nail. When he snatched his 
foot back, he pulled a piece of board from underneath 
the earth. It was the first he knew there was anv 
under the earth, and then he looked and saw it was all 
around. There was nothing to indicate that under¬ 
neath this earth where he put his trestle to' work that 
there was any of the scrap lumber, and there was no 
other place where he could locate his horses^or trestles 
upon which to put his lumber than where;he did lo¬ 
cate it. Other laborers brought the lumber out of 
which to make these forms there to him. ilt was no 
part of his duty at all to bring the lumber there. When 
he had first gone to work there the place was clear and 
when he returned the second time it looked clear but 
the ])iecos of scrap lumber were covered with loose 
earth. He further testified that on the first day he 
worked on the embankment the men were tearing out 
the wooden forms from around the finished concrete on 
the third lloor over his head and that of his partner. 
Toomey was in charge of that work. In addition to the 
carpenters on the building, there were laborers under 
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the charge of Toomey who was the foreman and he had 
heard Toomey ordering these laborers about cleaning 
up the yard. There were quite a number of them and, 
on the morning when he was injured, Toomey told him 
to go back and finish up the forms in the areaway 
which he had been working on. He knew that scrap 
lumber was thrown about the building and on the land 
surrounding the building but it was not covered up, 
and there was no scrap lumber sticking out around 
where his trestles were. Around that was clear. 

There was further testimony adduced as to the na- 
ture of the injuries of the plaintiff, appellant herein, 
but sufficient of the testimony has been repeated, it is 
hoped, to apprise the court sufficiently of the ques¬ 
tions of law to be raised in the argument following. 


ARGUMENT. 

The assignments of error in this case while eight in 
number, raise questions so correlated that all may be 
discussed together under the general assignment that 
the Court erred in granting the motion of the defen¬ 
dant for a directed verdict, inasmuch as the questions 
of assumption of risk and the negligence of a fellow 
servant are related necessarih’ to the proper deter¬ 
mination of the Court’s action in regard to the motion 
aforesaid. Hence no further argument will be made 
than that presented in establishing that: 

THE COURT ERRED IN HOLDING AS MATTER 
OF LAW THAT THE DEFENDANT WAS NOT 
LIABLE TO THE PLAINTIFF UPON THE 
FACTS ADDUCED IN THE TESTIMONY. 

The principles of law governing this case are so sim¬ 
ple and well known that citation of authorities becomes 


5 


unnecessary in support of their mention. The diffi¬ 
culty lies in determining which principles should be 
applied in the adjudication of the question presented. 
Appellant contends that his case falls under, the rule 
that it is the duty of a master to exercise ordinary 
care to provide a reasonably safe place for his’ servants 
in which to work. The Court below evidently consid- 
ered the case fell within the exception to the rule that 
in those cases in which the very work which the ser¬ 
vants are employed to do is of such a nature that its 
progress is constantly changing the conditions as re¬ 
gards an increase or diminution of safety, the general 
rule hereinbefore stated did not apply. ; 

The duty of the master to furnish a safe place and 
appliances for work has been passed upon many times 
by this Court, among others in the following cases: 

McCaulev vs. Southern Railroad Co., 10 App. 
D. C. 560, 564; I 

Butler vs. Frazee, 25 App. D. C. 392; 

/ Hough vs. Texas & P. R. Co., 100 U. S.; 213, 218; 

North. P. R. 0. vs. Herbert, 116 U. Si 642, 648. 

i 

That duty upon the part of the employer is a primary 
and non-delegable one: 

Kreigh vs. Westinghouse, 214 U. S. 249, 53 L. 
Ed. 984; 

Gibson vs. Gernat, 50 App. D. C. 3; 267 Fed. 
305; 

Carter vs. McDermott, 29 App. D. C. 145, 10 
LRA (NS) 1103, 10 Ann. Cas. 601; ^ 

N. Y. etc. R. R. Co. vs. Dunbar, 296 F. 57; 

Western Elec. Co. vs. Hanselmann, 136 F. 564; 

Collins vs. Earner, 50 App. D. C. 109, 268 F. 699; 

McDade vs. Wash. etc. R. R. Co., 135 U. S. 534, 
34 L. Ed. 235. 
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The reasoning ot* the exception whicli relaxes the 
rule, as hereinbefore stated, in cases where the em¬ 
ployee is working on an employment whicli is coii- 
stantlv changing the conditions as regards an increase 
or diminution of safetv is that it is more than the mas- 
ter can do to kee]) a changing working ])lace safe from 
transient, shifting hazards which spring np only as 
the woi'k advances. The servant is su])])osed to know 
this. He therefore assumes the risk when he goes to 
work. Touching this exceiition are such cases as 
Schneidei- vs. American Bridge Coin])any. 31 App. D. 
C. 420; Anderson vs. Smith, 35 Ajip. 1). C. 93; and 
Spates vs. ATells Bros., 43 App. 1). C. 555. An analy¬ 
sis of these cases last cited, however, together with 
those treated in tlie exhaustive notes in 19 LKA (NS) 
340, and 28 LKA (NS) 12GG, discloses that the instant 
case falls rather within the law as laid down in the dis¬ 
sent of Mr. Chief Justice Shepard in Spates vs. Wells 
Bros., supra, and the last cases cited in the note in 28 
LKA (NS) 12G7, 12G9. It is submitted the law gov¬ 
erning the questions here involved comes well within 
the i*ule, as stated in 39 C. J. 345, wherein, after assert¬ 
ing the law to be that the general rule that the master 
owes to his sei'vant the dutv to furnish him with a rea- 
sonably safe building or othei- place in which to do his 
work, had no application when the place of work and 
conditions as to safetv are constantlv changing as the 
work progresses, says: 


‘‘And this exception to the general rule has no 
ap])lication whei'c the master has assumed per¬ 
sonal di]'ecti(m of such a j)lace of woi’k, or where 
the injuries to an employee, although received in 
a place of work constantly changing in character, 
were not caused by any changing condition in the 
prosecution of the work. 


? 7 
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Thus in the Schneider case, supra, a workman was in¬ 
jured while eiii'aged in riveting* the iron framework of 
a building* by stepping on a board he found lying across 
two beams which broke and precipitated the plaintiff 
a distance of about fortv feet. In Anderson vs. Smith, 

7 

I 

supra, the plaintiff’s intestate was engaged in tearing 
down a building and was killed by the falling of a 
heavy doo}* while he and other lal)orers under the di¬ 
rection of a foreman were attempting to lower it to 
the ground without the use of block and tackle or other 
appliance. In the Spates case, supra, the plaintiff, a 
carpenter, was injured while engaged in setting trim 
in one of the rooms of a building in course of con¬ 
struction bv the falling of a frame which had been 
placed on the floor of the room so that it had nothing 
to support it except its base, and it appeared that it 
was so i)laced by another carpenter on the job. In aU 
of the cases in which the exception has been applicable 
it will be found that the place in which the employee 
has been working and the very work he was doing have 
been so connected that the result of the work the em¬ 
ployee or his fellow servants were doing necessarily 
created the temporary, transient, shifting and chang¬ 
ing conditions out of which the plaintiff sustained his 
injuries of which he complained. As said in Stouer- 
bridge vs. Brooklyn City R. Co., 9 Ap. Div. 129, 41 
NYS 128, 

j 

‘‘It is here that the vital distinction occurs be¬ 
tween the question of a ])lace to work and that of a 
part of the work itself; a question of liability to 
employees who might use the structure when built, 
and the liability to those engaged in building it.” 

In the three cases from this Court just hereinbefore 
recited, it is perceived readily that the injuries sus- 
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taincd by the plaintiff in each case were caused by rea¬ 
son of some chansfine: condition directlv connected with 
the very work which the plaintiff was doing. The plain¬ 
tiff in each case was engaged in making the very place 
in which he was employed. The employer was consid¬ 
ered to have fulfilled his obligation by having provided 
originally for the employee a place as reasonably safe 
as the nature of the work which the employee was en¬ 
gaged to perform could make it so far as the employer 
was concerned. In the instant case, however, the facts 
adduced at the trial disclose abundantly that this plain¬ 
tiff was not engaged in anv work at the time which 
was in any way related to making the place in which 
he was working dangerous or hazardous to him. His 
duty to construct cement forms for the building in 
course of erection in no wav made the embankment 
upon which he was ordered to do his work by the fore¬ 
man, Toomey, less safe than it was when he had first 
worked there. The transitory or shifting conditions 
created bv removing the forms from the concrete which 
had alreadv hardened had ceased. The areawav which 
had contained some of these scrap pieces of lumber 
with nails in them had been cleared. The spot where 
he had stood two da vs before had alwavs been free 
from waste pieces of board containing nails. The place 
where he had worked for two days was reasonably safe. 
No lumber had been thrown there. He was called awa}" 
from that pflaee under orders of the foreman to the front 
of the building, and, after finishing his work there, had 
been ordered to return again to the very place he had 
left to finish there the work which had been interrupted 
bv the foreman command to go to the front of the 
building. That place was the only place in which he 
could work. His foreman knew the conditions of it 
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when he worked there the first two days. ■ A reason¬ 
able inference from the testimony was that the same 
foreman was in charge of the laborers who had ripped 
out the forms and whom the same foreman had ordered 
to clean up around the building. Upon his return to 
that place this plaintiff saw nothing to put him on his 
guard that whoever had cleared up the areaway had 
first thrown these scrap pieces with nails in them 
upon the place where he had been working and then 
concealed their danger by covering them up with the 
loose earth removed from the area way. The injuries 
sustained by this plaintiff were not received because 
of the ordinary dangers created by the progress of the 
work upon which he and others who might be construed 
fellow servants were engaged but rather by the mas¬ 
ter’s negligence. He ordered him to return to a place 
which once had been provided for him in which to work 
safe, free and clear from danger and which the master 
now either knew or by the use of reasonable diligence 
could have known had been made hazardous and dan¬ 
gerous because, concealed under the loose; earth cast 
thereon, there were these loose pieces of boards with 
nails which might penetrate the plaintitf’s foot while he 
was engaged in completing the work to do which he had 
been ordered. This plaintiff assumed no risk of the 
particular danger which resulted in his injury. A ser¬ 
vant is never held to have assumed a risk so hidden 
and concealed that he either did not know or could 
not discover the same by the use of reasonable dili¬ 
gence. It cannot be argued that, as matter of law, it 
was this plaintiff’s duty to have shoveled away the 
loose earth to see if any scrap pieces of lumber were 
hidden underneath. His knowledge was that the place 
was clear and free of danger and there was nothing 
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apparent to put him on his li’nard. lie did not assume 
any risk that, when his employer should order those 
scrap ])ieces cleaned away, they would he thrown out 
on the very place where he had been workini;- and then 
concealed hv throwiiii^ loose dirt or earth over them. 
As hereinhetore ])ointed out, he had no selection as to 
the place where he worked. The spot he chose was the 
only ])lace available to him. Toomey, his foreman, 
knew it and had seen him there. Laborers broui>'ht 
his lumber to him there. It was no part of his duty to 
provide his own lumber. The case falls clearly within 
the exce])tion laid down in .‘>9 C. J. 34S. Thus in Sav¬ 
age vs. Hatermaii Building ik Contracting Co., 214 
S. W. 290, the defendant corporation was engaged in 
the demolition of a building and plaintiff was injured 
bv a fall of a beam airainst him as he was removing 
bricks from a wall. In regard to the application of the 
exception to the general rule with reference to the mas¬ 
ter's obligation to provide a reasonably safe place to 
work for his employees the Court said: 


‘‘It is further said by appellant that the master 
is not required to fuimish his servant a safe place 
to work where the danger is temporary only and 
arises from the pi'ogress of the work itself and is 
known to the servant; and that this rule is par- 
ticulai’ly applicable to a case wliere the servant 
is engaged in assisting' in the demolition of a build¬ 
ing or other structure. The doctrine, thus in¬ 
voked, liowever, has no application whatsoever to 
the facts of this case. The work in which plain¬ 
tiff was engaged was iK)t one whicli by its ])rogress 
rendered his place to work unsafe to his injury. 
His xdace was i-endered unsafe according to his 
evidence by the negligence of defendant's foreman, 
as shown above, in connection witli tlie progress of 
other work upon the building whereby a wall was 
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caused to fall and strike plaintiff without warn¬ 
ing. In this connection see Cooney vs. Laclead 
Gas Light Co., 186 Mo. Apps. 156; 171'SW, 572; 
Bidwell vs. Grubb, 198 Mo. Apps. 655; 201 SW, 
579; ^IcDonald vs. Illinois Construe. Co. 196 Mo. 
Apps. 57; 190 SW, 633. 
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In Bidwell vs. Gru])b, cited supra, the plaintiff, a car¬ 
penter, was engaged by a contractor upon a building 
where brick work had Ijoen done ])y another contractor 
and was injured ])y the giving away of the wall erected 
by such other. The (Murt held that the rule relieving 
the master from liability for an unsafe place of work, 
where a building is in the course of erection and condi¬ 
tions are constantly sliifting, did not apply where the 
brick work in the wall had been laid on Fridav and the 
accident happened the following ^londay.i In this 
case it will l)e observed that this i)laintiff received his 
injury not by treading upon a nail contained in a scrap 
piece of luml)er thrown down while he was first work¬ 
ing in the place to which he had been assigned, but by 
having his foot punctured in the manner established 
by the testimony upon his return to a place, safe when 
he left it, when it had been rendered dangerous 
through the negligence of his employer in the clean¬ 
ing up of the building in course of construction or his 
failure so to do. The changing condition, to wit, clear¬ 
ing away the concrete forms and the surrounding site 
of the building, had ceased. The plaintiff was hurt 
not bv reason of anv work he was doing. He had 
nothing to do with making his ])lace of work dangerous. 
Had he stepped on a loose board which he liimself or 
his partner had sawed off and which contained a nail 
and which they had thrown to one side, then, it is 
submitted, that the exception to the rule might apply. 


I 
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It has no application where, as here, however, the 
plaintiff has no connection with the work which made 
his place of work unsafe. An intervening, distinct and 
entirely separate act of negligence, in no way connected 
with the ordinarily careful construction of a building, 
caused the injury complained of in this case. Thus in 
Casey, Adm. vs. Kelley, Atkinson Construe., 240 111. 
416, the Court said: 

‘‘The rule that a master is not required to keep 
the ])lace of his servants’ employment reasonably 
safe, where the conditions of the place of work 
are constantly changing, as in the case of the con¬ 
struction of a bridge, has no application where the 
servant’s death was not caused by any changing 
condition in the progress of the work or insecurity 
of the place where he was working, but by his 
foreman’s negligence in another matter.” 

In that case decedent was killed by a traveler, a huge 
appliance mounted on car trucks running on two paral¬ 
lel tracks on the false work of the bridge being con¬ 
structed by the defendant, and, blown along by the 
wind, it ran off the rails and fell to the ground. The 
negligence alleged was the foreman’s failure to secure 
the traveler properly against such a happening. So, 
in this case, the negligence alleged is the negligence 
of the employer in ordering this plaintiff back to a 
place which had been provided for him as reasonably 
safe, when he knew, or by the use of reasonable dili¬ 
gence should have known that the place was danger¬ 
ous because of the manner in which the debris had 
been cleared away from about the building and allowed 
to become concealed beneath loose earth thrown over 
it upon the very place to wliich plaintiff was ordered 
to return. 
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In Dasher v. Hocking Min. Co., 212 F. 628^ the Court 
said in substance that wherever the place where work 
is being done ceases to be one which the employee 
makes for himself, as incident to his work, and the 
work does not necessarily change the character of the 
place, the obligation to use reasonable care to keep the 
place reasonably safe rests primarily upon the master. 
In this case this plaintiff did not make the place for 
himself as incident to his work. The place' was there 
for him. It was the only place in which he could 
work. It was the place to which he had been ordered. 
Nothing he did necessarily changed the character of 
the place. He was not injured by reason of any change 
which he or his work brought about. This plaintiff is 
clearly within the case of Hansen vs. N. Y, Dock Co., 
159 Ap. Div. 866, 145 N. Y. S. 148, wherein a carpenter 
who had been engaged in building hoppers was em¬ 
ployed to do extra work upon one which had been ac¬ 
cepted by the employer and was injured ;by reason 
of an improperly laid railing. It was held that the 
hopper was not an unfinished structure and so within 
the rule applicable where the prosecution of the work 
itself makes the place and creates the danger but was 
a completed structure and the master owed the duty 
to furnish him a safe place. Indeed, this c^lse is more 
similar to Lancaster vs. Tummey, 266 S. W. 833, where¬ 
in the exception to the general rule was invoked where 
an employee was assisting in unloading a niachine and 
placing it upon a concrete base. The construction work 
which caused the accident had been done by another 
group of employees some days prior to the injury. 
The Court held that the rule governing the master’s 
duty where the servant is engaged in construction 
work and is injured because of unsafe conditions grow- 
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inii* out of tlie character of the work he is then per¬ 
forming' (lid not ap])ly. In Barnett etc. Co. vs. Schlap- 
ka, 208 Ill. 420, 70 XK, 342, the Court held that the 
exce])tion to the rule applies only where the work be¬ 
ing done necessarily renders the place dangerous and 
not to a case where the danger could have been entirelv 
obviated at a slight exixnise. In Johnson v. ^lueller, 
192 Ill. A]). 422, it is held that it is the duty of the 
master to use reasonable care to furnish an employee 
a reasonal)ly safe place to work even where the condi¬ 
tions are changing fi'om time to time during the per¬ 
formance of the work. In Kov vs. Louisville Gas etc. 
Co., 181 Ky. 25, 203 S. IV. 855, a laborer was injured 
in removing i)ortion of brick wall by the falling of 
brick upon him fi'oin ])ortion of work done the day be¬ 
fore and not l)y himself, and the employer was held 
not entitled to })eremptory instruction on the ground 
that the servant himself created the danger during the 
work. This plaintiff never created the danger which 
resulted in his injui'y. He had absolutely no connec¬ 
tion with it. Xeither the work he was doing nor the 
general construction of the Innlding necessarily ren¬ 
dered his place dangerous. The debris might have 
been cleared up properly. The scrai)s might easily 
have been thrown int(j a pile. They might even have 
been cast upon the place where plaintiff had l)een work¬ 
ing, provided they had not been concealed and hidden. 
Upon what hypothesis can it be asserted that, solely 
])ecause this building was in the course of construction, 
therefore this employer had a right, as matter of law, 
to order this employee to work over these scrap pieces 
of lumber with nails in them after they had been negli¬ 
gently concealed by throwing loose dirt over them on 
the very place where plaintiff had ])een working two 
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days before and which had not then been rendered un¬ 
safe or hazardous. Even though a servant assumes 
the known and obviouslv increased hazards of work 

V 

which, by reason of its character, becomes more dan- 

{ 

g*erous as the work progresses, a master in such case 
is not absolved from the dutv to furnish a reasonablv 
safe place to work, but must use ordinary care to make 
the place as safe as it can be made under the conditions 
of the work to be performed. Cosden Pipe Line Co. 
vs. Berry, 87 Okl. 237, 210 P. 141; Chicago etc. K. Co. 
vs. Schands, 57 Okl. G88; 157 P. 349. It is submitted 
that the law decided in Marshal vs. Dalton Paper 
Mills, 82 Vt. 489, 24 LPA (XS) 128 is sound. While 
not a case involving the construction of a building, the 
reasoning of the Court therein is applicable here. It 
held that the duty of a master to provide a reasonably 
safe working place is a continuing one, and,; although 
the place furnished was, in the first instance, a proper 
performance of the duty, yet, where it afterward be¬ 
came temporarily unsafe, and the master knew, or by 
due care ought to have known of such unsafe ^'ondition, 
the master must remedv it although the unsafe condi- 
tion was caused by the negligence of a servant. It is 
respectfully submitted, therefore, that the injury of 
which the plaintiff complains in this case did not re¬ 
sult from one of the ordinary risks of his employment 
which by law he is held to have assumed. Chesapeake 
R. Co. vs. De Latley, 241 US, 310; 60 L. Ed., 1016; 
Choctaw K. Co. vs. ^IcDade, 191 US, 64; 48 L. Ed. 96; 
Wilson V. Toomey Co., 106 SW, 462. 

X'either can it be urged that the negligence com¬ 
plained of in this case was that of a fellow servant. 
The law of Cooper vs. Penn Bridge Co., 47 Ap. D. C. 
467, is decisive upon this point. The record herein 
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clearly establishes that Toomev was the foreman in 
charge of this plaintiff; that he employed plaintiff and 
plaintiff worked under him, taking orders from him: 
that Toomev ordered him to the place where he went to 
work; that, when he went to the front of the building, 
it was under Toomev’s orders (Kec. p. 13) : that 
Toomev ordered the men to tear out concrete forms on 
the third floor: that Toomev had charge of the laborers 
and plaintiff had heard Toomev ordering these la¬ 
borers about cleaning u]) the yard. Toomey orderd 
this plaintiff to go back and finish up the forms in the 
areaway where he had been working (Kec. p. 14). 
Toomey was the boss of the job so far as plaintiff 
knew anything about it and was his foreman. Plaintiff 
had heard there was a general superintendent of the 
building but he did not know him. (Kec. p. 15). 
Toomey’s authority, therefore, and general conduct 
in the supervision and charge of this plaintiff falls 
clearly within that description which made him a vice¬ 
principal, Cooper V. Penn Bridge Company, supra. 


C onclusion. 

It is respectfully submitted that, upon all the facts 
and the applicable law in this case, the Court com¬ 
mitted error in directing a verdict in fav’or of the de¬ 
fendant in this cause. The case should be reversed 
and remanded with the right in the jury, under proper 
instructions from the Trial Court below, to determine 
whether this appellee should respond in damages to 
the plaintiff upon his declaration filed. The language 
of this Court in Cooper v. Penn Bridge Co. at page 
475, as well also as in Sprow vs. Staples, 38 App. D. C. 
219, 227, and Asphalt Block & Tile Co. v. Macke}^ 15 
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App. D. C. 410, becomes pertinent here. For the rea¬ 
sons hereinbefore set out appellant's case should have 
been submitted to the jury to the end that unnecessary 
expense and delay might have been avoided. ! 

William E. Leahy,; 

Edmund M. Toland, 

Eugene B. Sullivan, 

Attorneys for Appdlant, 
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William F. Decatur, Appellant, ^ 
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Charles H. Tompkins Co., a Corporation, Appellee. 

\ 

BRIEF FOR APPELLEE. 


Statement of Facts. 

In this brief the appellant will be referred to as the 
Plaintiff and the appellee as the Defendant to con- 
form with the designation of the parties in the court 
below. 

The facts in this case are extremely brief, and as 
the statement of facts contained in plaintiffs brief is 
not entirely accurate and as many important elements 
are omitted therefrom, we feel that it is proper to again 
summarize them here. 

At the outset we desire to call the Court’s attention 
to the fact that the plaintiff was the only witness who 
testified regarding the happening of the accident and 
the condition of the building and the surrounding 
premises. 




2 


At the time of the accident, December 20, 1923, the 
plaintiff was a carpenter in the employ of the defen¬ 
dant and had been working at his trade for thirty-five 
years (R. p. 13). Plaintiff, at the time he was injured, 
was assisting in the construction of a concrete building 
being erected by the defendant at Fourth and T Streets, 
in this city, for the Sanitary Grocery Company (R. 
pp. 13, 19). In making forms for reinforced concrete 
buildings, the material for the forms is used over and 
over again and if, for example, a board was ten feet 
long and one eight feet long was needed, two feet would 
be sawed off the end of the board and the end throwm 
aside (R. p. 18). 

On the T street side of the building was an areavray 
about five feet in width and parallel with the areaway 
was a railroad bridge about fifteen feet from the build¬ 
ing, Between the areaway and the railway bridge was 
an embankment about eight or ten feet in width. (R. 
p. 13). A few days prior to the accident the plaintiff, 
and another carpenter by the name of Sam Butler, 
were working on this embankment constructing wooden 
forms for the area way retaining wall (R. p. 13). The 
plaintiff was directed to do this work by Joe Toomey 
the carpenter foreman (R. p. 15). After plaintiff had 
worked for a couple of days constructing the areaw^ay 
forms, he was sent to the front of the building by 
Toomey to carry on certain work there (R. p. 13). The 
work in the front of the building was concluded on the 
morning of December 20 at about nine or ten o’clock 
and the plaintiff and Butler were then directed by 
Toomey to go back and continue their work on the 
areaway forms (R. p. 22). Plaintiff* thereupon re¬ 
turned to the embankment bordering the areaway and 
suffered the accident of which he now complains (R. 
p. 15). 
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Plaintiff received his orders from Toomey but there 
were other men over Toomey on this job and plaintiff 
had heard that there was a General Superintendent of 
the buildini? but he did not know him personallv (P. 
pp. 15, 18). 

The plaintiff testified that while he was working on 
the embankment bordering the areaway prior to being 
sent to the front of the building, men were tearing out 
the wooden forms on the third floor of the building 
above where he was working (R. p. 14).^ Plaintiff 
knew that lumber was being thrown out on the em¬ 
bankment, he could not help but know it (R. p. 17). 
The workmen would holler to the plaintiff to get out 
of the wa}' so they could pitch the lumber but (R. p. 
17). He saw them do this the same day he was hurt 
(R. p. 17). He also sa^v the lumber thrown ;Out before 
he was hurt (R. p. 17). The Fourth Street side of the 
building was used for the good lumber that could be 
used over again and the other was thrown: out in the 
alleyway or whatever one might call it, between the re¬ 
taining wall embankment and the railroad bridge (R. 
p. 17). The scrap stuff was thrown all around the 
building wherever it would fall (R. p. 17). The 
laborers did not care where they pitched it '(R. p. 22). 
This condition prevails on all buildings (R. p. 17). 
Scrap lumber was bound to be around the side and 
floor of the building and plaintiff knew it :(R. p. 17). 

It is, therefore, clear from the plaintiff’s own testi¬ 
mony that when he left the embankment bordering the 
areaway scrap lumber was being thrown upon it. That 
this scrap lumber was being thrown in the| immediate 
neighborhood of plaintiff’s trestles is shown by the fact 
that the laborers would call to the plaintiff to get out 
of the way while they threw it do^vn. Plaintiff’s testi- 
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mony also sho\vs that he knew that scrap lumber was 
thrown all around the building wherever it would fall 
and that this condition prevailed on all construction of 
this type. The good lumber was being thrown on the 
Fourth Street side of the building and the scrap lum¬ 
ber on the side of the building bordered by the area way 
and embankment on which plaintitf was working. The 
plaintiff was thereupon ordered to the front of the 
building to work and after working at the front of the 
building for about two davs he was directed to return 
and finish the area way forms (K. p. 22). AVhen plaintiff 
left the place where he was working on the embankment 
to go to the front of the building, he knew that the em¬ 
bankment was covered with small pieces of scrap 
lumber and when he returned to the embankment on 
the dav of the accident he found that in his absence 
a floor had been laid in the areawav and the fallen 
dirt cleaned off the platform and thrown out on the 
embankment (R. p. 13). He did not see anybody throw 
the dirt out and he did not know who threw it out of 
the areaway (R. p. 17). Plaintiff thereupon placed his 
trestles on the loose earth on the embankment and as 
he stepped over to pick up a piece of lumber he stepped 
upon a nail contained in a piece of scrap lumber buried 
under the loose earth and suffered the injury com¬ 
plained of in his declaration (R. pp. 13-14). The plain¬ 
tiff saw the loose earth when he first went to work but 
did not see any pieces of scrap lumber protruding 
through the loose earth in the immediate vicinity of his 
trestles (R. p. 18). After he stuck the nail in his foot 
however, he looked around and saw a lot of scrap 
lumber which was clearly visible sticking up through 
the dirt. Probably a truck-load or more (R. p. 13). 
There was no lumber sticking up through the dirt in 
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the immediate vicinity of his trestles but it was stick¬ 
ing up through the fresh earth in the general neighbor¬ 
hood of his trestles (R. p. 18). The scrap lumber pro¬ 
truding through the earth was full of nails* and was 
perfectly visible (R. 18). 

If plaintiff had exercised the slightest degrbe of care 
for his own safety, he would have seen the scrap lumber 
protruding through the loose earth in the general 
neighborhood of the spot at which he placed his tres¬ 
tles, and would have at once realized the great prob¬ 
ability of scrap lumber being under the loose earth at 
the exact spot where he was working. The fact that 
this condition could have been seen can not be disputed 
as plaintiff says that he saw it as soon as he stuck 
the nail in his foot (R. p. 18). | 

i 

ARGUMENT. 

i 

All of plaintiff ^s assignments of error relate to the 
Court’s action in directing a verdict for the defendant. 
^Ve submit that this action was correct for the follow¬ 
ing reasons: 

I. There was no proof of negligence by . the defen¬ 
dant. 

II. Plaintiff’s injury w’as caused by a hazard incident 
to his employment and hence assumed bv him. 

III. Plaintiff was guilty of contributory negligence. 

IV. If plaintiff’s injur}- was occasioned by negli¬ 
gence, it was the negligence of a fellow servant. 

I- 

THERE WAS NO PROOF OF NEGLIGENCE BY 

THE DEFENDANNT. 

The Supreme Court of the United States in the case 
of Patton V. Railroad Comyayiy, 179 U. S. 658, said: 
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‘‘The fact of accident (to an employee) carries 
with it no presumption of negligence on the part 
of the employer, and it is an affirmative fact for 
the injured employee to establish that the em¬ 
ployer has been guilty of negligence. * * * It is 
not sufficient for the employee to show that the 
employer may have been guilty of negligence— 
the evidence must point to the fact that he was. 
* * * If the employee is unable to adduce suffi¬ 
cient evidence to show negligence on the part of 
the employer it is only one of the many cases in 
which the plaintiff fails in his testimony, and no 
mere sympathy for the unfortunate victim of an 
accident justifies any departure from settled rules 
of proof resting upon all plaintiffs.” 

The above quotation from the Patton case also ap¬ 
pears in the opinion of this Court in the case of Ben¬ 
nett V. Washington Terminal Company^ 55 App. D. C. 
111 . 

The record in this case discloses that the building 
upon which plaintiff was working was of concrete con¬ 
struction and that on construction work of this char¬ 
acter it is customary for scrap lumber to be thrown all 
around the building wherever it happens to fall (R. p. 
17). Scrap lumber was bound to be around the sides 
and front of this building and the plaintiff was familiar 
with this fact. This condition had to exist wherever 
a concrete building was being constructed. (R. pp. 17, 
19.) The plaintiff also must have known that in the 
necessar\^ moving of earth around the building some 
of the scrap lumber would probably be covered up. 
It is apparent therefore, from plaintiff’s own testi¬ 
mony, that the method used in the construction of this 
building was no different from the methods used b}’ 
other careful and prudent contractors engaged in the 
same class of work. It necessarily follows that the de- 
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fendant was not guilty of negligence as it carried on its 
work in the same manner as all other careful and 
prudent contractors. 

Plaintiff’s evidence further shows that when he re¬ 
turned to the embankment on the morning of December 
20th, he found that loose earth had been thrown from 
the areawav over the embankment. There' is not one 
word of proof in the record as to who threw the dirt 
on the embankment, or 'when it was thrown thereon. 
For all the record discloses it may have been thrown 
on the embankment only a few moments prior to plain¬ 
tiff’s injury. ' 

Nor is there any proof that the defendant had any 
knowledge of this condition. The earth may have been 
thrown out of the areaway, and in all probability was, 
by laborers—fellow servants of the plaintiff—without 
any knowledge of this fact ever having reached the de¬ 
fendant. 

Nor is there any proof from where the piece of scrap 
lumber, upon which plaintitf stepped, came, when it 
was placed there, or by whom. The plaintiff testified 
that scrap lumber was being thrown on the embank¬ 
ment on the morning he was hurt and it is entirely pos¬ 
sible that he may have stepped upon a piece of lumber 
which had just been thro^\^l from the building. 

To have submitted this case to the jury with its en¬ 
tire lack of any evidence of defendant’s' negligence 
would have been, as this Court said in the Bennett 
case, supra, an opening up of an endless; realm for 
speculation and conjecture, for the building of infer¬ 
ence upon inference and presumption upon presump¬ 
tion. 

As the plaintiff adduced no proof whatever of any 
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negligence on defendant’s part, the trial court would 
have been entirely justified in directing a verdict for 
the defendant on this ground alone. 

IL 

PLAINTIFF’S INJURY WAS CAUSED BY A HAZ¬ 
ARD INCIDENT TO HIS EMPLOYMENT AND 
HENCE ASSUMED BY HIM. 

The courts have universallv held that the rule re- 
quiring the master to furnish the servant a reasonably 
safe place to work has no application to servants at 
work on buildings in course of construction which are 
undergoing constant changes in passing through suc¬ 
cessive temporary conditions, many of which must, 
from the very necessity of construction, be dangerous. 
The hazards involved are incident to the employment, 
and hence assumed bv the servant. 

In the case of Spates v. Wells Brothers, 43 App. 
D. C. 555, Spates, an employee of Wells Brothers, the 
General Contractor for the Riggs Office Building in 
this city, sued Wells Brothers for injuries received 
by being struck by a piece of door trim. Plaintiff 
claimed that the piece of trim was a foot or two from 
the wall, resting upon its own base, when it should have 
been leaning against the wall to prevent its falling. It 
was apparent from the testimony that the trim was 
distributed around the building by another carpenter 
by the name of Matthews. The lower court directed 
a verdict for the defendant, and this Court in af¬ 
firming the judgment, said: 

‘AVhile it is the duty of a master to provide 
reasonably safe ])laces in which and structures 
upon which his servants are to work, he cannot be 
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expected, and is not required, to keep;a building 
which they are employed in erecting ‘in'a safe con¬ 
dition at every moment of their work, so far as its 
safety depends upon the due performance of that 
work by them and their fellows. ^ Armour v. Hahn, 
111 U. S. 313, 318, 28 L. ed. 440, 441, 4 Sup. Ct. 
Rep. 433. The plaintitf in that case was a car¬ 
penter, and his injury was caused by i the giving 
way of a piece of timber which had been placed in 
the brick wall of the building in process of con¬ 
struction. The court observed that if, at the time 
of the accident, this piece of timber was insecure, 
it was either by reason of the risks ordinarily in¬ 
cident to the state of things in the unfinished con¬ 
dition of the building, ‘or else by reason of some 
negligence of one of the carpenters or bricklayers, 
all of whom were employed and paid by the same 
master, and were working in the course of their 
employment at the same place and tinae, with an 
immediate common object, the erection of the 
building,’ and that therefore, ‘within the strictest 
limits of the rule of law upon the subject, they 
were fellow servants.’ * ^];^0 present 

case the evidence tended to show that the piece of 
trim on the morning of the accident was set up on 
the floor about a foot from the wall, and that it 
inclined toward but did not touch the wall. In 
other words, as observed by the trial court, it had 
‘nothing to support it except its own base.’ The 
evidence is silent as to whether it was placed in a 
manner different from that in which the other two 
pieces were placed in the same room. ,But if this 
piece was negligently placed, no one was in a 
better position to appreciate the fact than the 
plaintiff when he commenced work in the room. 
He was a skilled carpenter and, workihg as he did 
within a few feet of this trim, could not help ob¬ 
serving,. if he paid any attention to his surround¬ 
ings, how it was placed and appreciating to the 
fullest extent any danger incident thereto. It was 


\ 
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not a complex danger; nor was he hurried, as was 
the plaintiff in Duvall v, Philadelphia, B. S W. B. 
Co. ante, 395. There was nothing in the room ex¬ 
cept those pieces of trim, and if this particular 
piece was placed in an unusual position, that fact 
should have attracted plaintiff’s attention imme¬ 
diately; and if, on the other hand, the position in 
which it was placed was the usual one, he certainly 
knew when he went into the room that it was 
liable to fall. In either case he must be presumed 
to have assumed the risk.” 

In the case at Bar the plaintiff was a skilled car¬ 
penter with thirty-five years experience. 'When he re¬ 
turned to the embankment on the morning of the ac¬ 
cident great quantities of scrap lumber were sticking 
up through the loose earth in the general neighbor¬ 
hood of the place at which he placed his trestles, prob¬ 
ably a truckload of it. He also knew that scrap lumber 
containing nails was always scattered around all build¬ 
ings of this type. When he saw the loose earth on the 
embankment he must have realized the probabaility 
of scrap lumber being thereunder, and as this Court 
said in the Spates case, supra, he could not help ob¬ 
serving, if he paid any attention to his surromidings, 
the danger of walking upon the loose earth. The scrap 
lumber sticking up through the loose earth should 
have attracted plaintiff*’s attention immediately. It is 
true that the plaintiff says that he did not see the 
scrap lumber protruding through the fresh earth until 
after the accident, but this is no excuse, for he admits 
that it was clearlv visible and we submit that he was 
guilty of contributory negligence in walking on the 
loose earth, and also that he assumed the risk of any 
injury that might be occasioned therefrom. 

The case of Anderson v. Smith, 35 App. D. C. 93, 
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was one in which the plaintiff, Smith, an employee of 
Anderson, was injured by a falling door frame while 
engaged in wrecking or demolishing a building. Plain¬ 
tiff’s counsel insisted that the defendant was negligent 
in not supplying a block and tackle to be used in low¬ 
ering the door in question. The lower court directed a 
verdict for the defendant and this Court in affirming 
the judgment said: 

‘‘There is no evidence whatever to show that 
such implements are usually employed for this 
purpose, or that the method adopted is not the 
customary one. The burden is on the plaintiff to 
establish negligence on the part of the defendant. 
Such negligence cannot be presumed, and may 
only be inferred from facts showing' undisclosed 
knowledge of a condition which exposes the em¬ 
ployee to a peculiar danger unknown! to him, and 
which he could not, with the exercise i of ordinary 
prudence and intelligence, have observed. The 
employee, when he engages his seryices to his 
employer, impliedly agrees to assume^all the risks 
ordinarily incident to such employment. If the 
work demands peculiar skill in the use of the ma¬ 
chinery or instrumentalities employed to carry on 
the work, he assumes the risks incident thereto. 
He impliedly assumes this risk in his contract of 
employment. 

“The rule was well stated in Wood v. Heiges, 
83 Md. 257, 34 Atl. 872, as follows: ‘If a servant 
has knowledge of the circumstances under which 
the employer carries on his business, And chooses 
to accept employment, or continue in it, he as¬ 
sumes such risks incident to the discharge of his 
duties as are open or obvious. In such cases it 
is not a question whether the place prepared for 
him to occupy, and which he assents to accept, 
might, with reasonable care, have been made more 
safe. His assent dispenses with the performance 
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on the part of the master of the duty to make it 

‘‘Neither do we deem it to be the duty of the 
master to warn his servant of apparent danger. 
The duty being performed by plaintiff’s intestate 
at the time of the accident in question was not 
such as called for either skill or experience. The 
door to be lowered was in full view. The method 
employed was the most ancient known. It re¬ 
quired a simple survey of the structure and an 
estimate of the amount of exertion it would take 
to lower it. Intestate’s fellow employees in the 
trial below appear to have had no difficulty in 
placing what would seem to be a very exaggerated 
estimate on the dimensions and the weight of the 
doors and frame. No reason is apparent why this 
case should be taken out of the rule of assumed 
risk. Plaintiff’s intestate was a mature man of 
ordinary intelligence, presumed to be capable of 
doing the very ordinary and unskilled labor he 
was engaged in at the time of the accident. As 
was said in Kohn v. McXulfa, 147 U. S. 238, 37 L. 

ed. 150, 13 Sup. Ct. Kep. 298, where a servant 
was injured in coupling freight cars: ‘ The inter¬ 
vener was no boy, placed by the employer in a 
position of undisclosed danger, but a mature man, 
doing the ordinary work which he had engaged to 

do, and whose risks in this respect were obvious to 
anv one. Under those circumstances he assumed 
the risk of such an accident as this, and no negli¬ 
gence can be imputed to the employer.’ 

“To hold the master liable in a case like the 
one before us would be to make him an insurer 
against accident of every nature befalling the ser¬ 
vant while engaged in the work assigned him. 
This is not the law. The accident was the result 
of the risk assumed by plaintiff’s intestate in 
the ordinary course of his employment, from a 
source with which he must be deemed to have been 
competent, by the exercise of ordinary prudence 
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and intelligence, to judge of the danger involved. 
The court below committed no error in with¬ 
drawing the case from the consideration of the 
jury, and preventing what might have resulted in 
a sympathetic verdict. The judgment is affirmed 
with costs, and it is so ordered.’’ i 


The principles so clearly laid dovm by this Court 
in the case last quoted from are particularly applicable 
to the instant case. For example, the plaintiff had 
knowledge of the manner in which the defendant car¬ 
ried on his business and he chose to accept employ¬ 
ment and continued in it. The scrap lumber pro¬ 
truding through the loose earth was clearly visible and 
he could not help observing it if he had paid the 


slightest attention to his surroundings. 


He accepted 


the work given him by the defendant without protest. 


He made no claim that the site surrounding the build¬ 


ing in the vicinity of the areaway and embankment was 


unsafe but undertook to do his work there without ob¬ 


jection. It is quite apparent that he did not consider the 
work near the embankment unusually dangerous, but 
was entirely willing to accept it as one of the ordinary 
hazards incident to his employment. Nor was there 
any duty on the part of the defendant to warn the 
plaintiff of the dangers which must, or ^ should have 
been, perfectly apparent to anyone of ordinary intelli¬ 
gence. The plaintiff was no mere boy placed by his 
employer in a position of undisclosed danger, but a 
mature man doing the ordinary work which he had en¬ 
gaged to do and whose risks in this respect were ob¬ 
vious to any one. Under these circumstances the plain¬ 
tiff assumed the risk of such an accident as occurred 


in this case and no negligence can be iniputed to the 
defendant, his employer. This accident; was the re- 
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suit of a risk assumed by the plaintiff in the ordinary 
course of his employment, from a source with which 
he must be deemed to have been competent by the 
exercise of ordinary prudence and intelligence to judge 
of the danger involved. 

We agree with the statement contained in plaintiff ^s 
brief to the effect that the principles of law governing 
this case are so simple and well known that citation of 
authorities becomes almost unnecessarv. We will 
therefore content ourselves with a brief reference to 
a few of the many cases holding that in cases similar 
to the one at Bar there can be no recovery by the em¬ 
ployee, as the injury was caused by one of the hazards 
incident to the employment which were necessarily as¬ 
sumed bv him. 

In the case of Walaszhuski v. Schoknecht, 127 Wis. 
376, the Court held that in the removal of buildings, 
as in their erection, the rule that the master must 
furnish a safe place in which a servant is to work 
can have but a very limited application. In doing such 
work new adjustments and changes are continually 
going on from which danger may arise against which 
no forecast can provide or warning be given. In this 
case the plaintiff was employed to wheel away bricks 
from a building that was being torn do\vn and 

was struck bv a board which was knocked off the 

•/ 

building by other employees in the course of the work. 
The court held that the plaintiff could not recover as 
such risks were assumed by him. 

The case of Armour & Co. v. Dumas, 43 Tex. Civ. 
App. 36, was one very similar to the instant ease and 
the court held that the safe place rule did not apply 
where a servant engaged in the construction of a 
building was injured by stepping upon the point of 
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an upturned nail protruding through a piece of board 
lying on the floor of the building, since that was a 
mere temporary danger not due to any fault or blame 
of construction, but arising only during the course of 
the work which was of such character that,' as it pro¬ 
gressed the environment of the servant must neces¬ 
sarily undergo frequent changes. ! 

In the case of Kreigh v. Westinghome, CJimcJi, Kerr 
& Co., 152 Fed. 120, a foreman in charge of the brick¬ 
work of a building in process of construction while 
superintending the construction of a scaflrold was 
knocked otf a plank by a cement bucket which was 
being lowered by roofers by means of a derrick. The 
plaintitf contended that it was the master’s duty to es¬ 
tablish a system of signals so that the roofers could 
warn other employees when the bucket was to cross 
the wall, and also that the derrick should have been 
pro\nded with a lever or a block with a guy rope to 
steady and control its movement. The court held that 
the safe place rule was inapplicable and that the duty 
of caring for the safety of a place, in which the work 
which the servants were employed to do necessarily 
changed its character as the work progressed, was 
not the duty of the master, but of the servants to 
whom the work was entrusted. 

I 

In the Kreigh case, above, it is clear that the court 
in referring to ‘‘the safety of the placereferred to 
the entire building and site, and not merely to one 
particular spot in which a workman might ihappen to 
be employed. The plaintitf in his brief in this case at¬ 
tempts to give to the word “ place,as used in some 
of the cases cited therein, a meaning which is entirely 
too restricted. His attorneys argue in; the brief 
that the word “place’’ refers only to the particular 
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spot in which a workman is employed, and that be¬ 
cause plaintiff in the case at bar was not engaged 
in making the very place at which he was employed 
at the time of his injury, that is the embankment, the 
exception to the safe place rule referred to herein, has 
no application. Merely to state this contention is to 
answer it. 

Again in the case of McElivaine-Richards Co., v. 
Wall, 166 Ind., 267, the court held where the plaintiff 
was injured by the falling of a trestle upon him while 
at work upon the construction of a building and sued 
upon the theory that the master had failed to furnish 
him a safe place in which to work, that the work of 
construction was clearlv of such a character as to 
make it inevitable that, as it progressed, the environ¬ 
ment of the servants engaged therein must undergo 
frequent changes, and that it was not the duty of the 
master to be continually present to warn and protect 
such servants against dangers resulting from these 
changes. 

Schneider v. America/a Bridge Co,, 31 App. D. C. 
420, was a case in which the plaintiff, an ironworker, 
engaged in the construction of a building, was injured 
by the breaking of a board lying across two iron beams, 
which caused him to be precipitated to the ground be¬ 
low. This Court in affirming a judgment for the de¬ 
fendant on a verdict by the direction of the trial jus¬ 
tice, said: 

‘‘Tested by the principles of the common law, 
the evidence was insufficient to show actionable 
negligence committed by the defendant. An im¬ 
mense building was in course of construction. 
Plaintiff’s special work was at the extreme end of 
the same, riveting connections with the outer 
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girder. His place of work was upon a, scaffold 
\vhere he appears to have been reasonably safe 
under the ordinary conditions of his particular 
labor. It does not appear from the evidence that 
he or his immediate colaborers were required or 
expected to walk over the iron framework in order 
to reach the scaffold provided for them, or to pro¬ 
cure tools for the performance of their labor, or 
that the defendant undertook to lay boards across 
the beams for the purpose of enabling any of its 
employees to walk about over the iron framework. 
How the board came to be lying on the beams, or by 
whom, or for what purpose, it was laid there, does 
not appear. For aught that appears, the boards 
mentioned in the evidence may have been brought 
and laid by some of the workmen engaged in the 
building, for their own convenience and of their 
own motion, or may have been surplus boards left 
over from the scaffold construction. ‘ The obligation 
of a master to provide reasonably safe places and 
structures for his servants to w’ork upon does not 
impose upon him the duty, as towards them, of 
keeping a building which they are enlployed in 
erecting in a safe condition at every moment of 
their work, so far as its safety depends upon the 
due performance of that work by thern^ and their 
fellows.^ Armour v. Hahn, 111 U. S. 313, 318, 28 
L. ed. 440, 441, 4 Sup. Ct. Rep. 433.’’; 

In the case of Beique v, Hosmer, 169 Mass. 541, an 
expert carpenter working on a building in the course 
of construction fell through a hole in the floor. The 
court held that the plaintiff could not recover on the 
theory that he was put to work in an unsafe place, al¬ 
though the master knew of the existence of the hole, 
saying that it was one of the risks of the business in 
vrhich he was engaged. 

The court held in the case of Walton v. Bryn Mawr 
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Hotel Co., 160 Pa. 3, that a carpenter employed on 
the work of erecting a building cannot recover for in¬ 
juries received by the fall of a floor where the master 
has used ordinary care in the selection of competent 
persons to do the work. 

Other cases supporting the doctrine that the safe 
place rule has no application to buildings in the course 
of construction are: Richardson v. Anglo-American 
Provision Co., 72 Ill. App. 77; McNeill v. Boffsford- 
Dickinson Co., 128 App. Div. (N. Y.) 544; Clark v. 
Liston, 54 Ill. App. 578; Ilolloran v. Union Iron <0 
Foundry Co., 133, Mo. 470; Chicago Edison Co., v. 
Davis, 93 Ill. App. 284; F. J. McCain Co. v. Kingsley, 
126 Ill. App. 165; Clancy v. Guaranty Construction 
Co., 25 App. Div. (N. Y.) 555; Olcott v. Passaic Steel 
Co., 122 App. Div. (N. Y.) 90 ; Graham v. Thrale 
(Ark.) 129 S. W. 532; Leivis v. Gehlen, 136 App. Div. 
(N. Y.) 855; Wright v. Cumberland Telephone and 
Telegraph Co. (Ky.), 125 S. W. 718. 

AVe respectfully submit that it is clear from the facts 
in this case and the law applicable thereto, that the 
plaintiff’s injury was caused by one of the hazards in¬ 
cident to his employment and that the risks therefrom 
were consequently assumed by him. This being so 
defendant’s motion for a directed verdict was properly 
granted. 

ni. 

PLAINTIFF’S CONTRIBUTORY NEGLIGENCE. 

It is further submitted that the plaintiff’s injuries 
were caused by his ovm contributory negligence. He 
was a carpenter of long experience. He says, in an 
unequivocal manner, that large quantities of scrap 
lumber are always permitted to lie around concrete 
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buildings while in the course of construction. That 
this condition prevailed on all such buildings and that 
the laborers threw the scrap lumber around the build¬ 
ing whereever it would fall. He further testified that 
before he left the embankment by the areaway, about 
two days before the accident, in order to go to the 
front of the building to work, that the laborers w’ere 
throwing large quantities of scrap lumber out on this 
embankment and that they would holler to ^him and 
his partner to get out of the way. When he:returned 
to the embankment on the morning of the accident he 
saw that it had been covered vnth fresh earth shovelled 
from the area way. He must have known that the prob¬ 
abilities were that a considerable quantity of the scrap 
lumber had been covered by the loose earth. : He says 
that when he looked around after the accident that he 
saw probably a truckload of it sticking up through the 
loose earth. If he had paid the slightest attention to 
his surroundings, he would have realized the danger 
in walking upon this loose earth on the embankment. 

In the case of Green v. Pyne, 53 App. D. C. 271, 
Green, a window washer, was hurt by falling from a 
window that he was washing. His fall was caused by 
the upper sash of the window falling on his hand, 
breaking his hold and causing him to lose his balance. 
The evidence showed that there were no window cords 
on the upper sash. The plaintiff sued upon the theory 
that it w^as the defendant's duty to provide him with a 
reasonably safe place to w’ork and that this duty had 
not been fulfilled. This Court, speaking through Mr. 
Justice Robb, in affirming a judgment for the defen¬ 
dant said: 

“Again, in McLean v. Studebaker Bros. Co., 
221 N. Y. 475,117 N. E. 951,1 A. L. R. 1551, where 
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the facts were somewhat similar to those here, the 
court said: 

‘No duty rests on a master to secure the 
safety of his servant against a condition, or 
even defects, risks, or dangers, that may be 
readilv observed bv the reasonable use of the 
senses, having in view the age, intelligence, and 
experience of the servant. The plaintiff here 
was experienced and intelligent. His means of 
knowing the danger were the same as the defen¬ 
dant’s. The risks and danger were * * * 

comprehensible through ordinary and reason¬ 
able care and inspection, and it was not the duty 
of the defendant to save him from them.’ ” 

In this case the risk and danger incident to walking 
upon the fresh earth, under which it was perfectly 
patent that large quantities of scrap lumber, contain¬ 
ing nails, were buried, was obvious to the plaintiff, if 
he had used ordinarv and reasonable care for his own 
protection and it was not the duty of the defendant to 
save him from such obvious dangers. We therefore 
assert that the plaintiff’s contributory negligence in 
this respect was sufficient to bar a recovery in this 
case. 


IV. 

IF PLAINTIFF’S INJURY WAS OCCASIONED BY 
NEGLIGENCE IT WAS THE NEGLIGENCE OF 
A FELLOW SERVANT. 

We submit that there is no evidence of any negli¬ 
gence on the part of the defendant in this case. As¬ 
suming for the moment however, that there was negli¬ 
gence, then it was the negligence of a fellow servant 
and the plaintiff cannot recover. As has been hereto- 
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fore stated in this brief, there is no evidence as to 
when the dirt was shovelled from the areaway, by 
whom it was removed, or that this condition was 
known to the defendant. It is asserted by the plain¬ 
tiff that the carpenter foreman, Toomey, must have 
known of this condition, but there is not the slightest 
proof of it. The undisputed testimony, from the plain¬ 
tiff’, is that when he was directed to return and finish 

the area way forms on the morning of the accident 

_ . ' 

Toomev was at the front of the building. There is no 

proof that Toomey was even at work on the two days 
immediately preceding the plaintiff’s injury. Plain¬ 
tiff’s position is, in effect, that the Court should have 
sent this case to the jury and allowed it to speculate 
and guess as to whether or not this condition, assum¬ 
ing for the moment that it was a negligent ■ one, was 
known to the defendant. Citation of authorities is 

I 

not required to establish the unsoundness of, this con¬ 
tention. i 

Again, assuming for the purpose of argument that 
the carpenter foreman, Toomey, not only knew of the 
condition at the areaway, but ordered the loose dirt 
thrown over the scrap lumber, still the plaintiff could 
not recover, for Toomey’s actions, assuming them to 
be negligent, would be the acts of a fellow servant. 

The Court wdll bear in mind that the plaintiff tes¬ 
tified that at the time of the accident, plumbers, steam- 
fitters, electricians, elevatormen, and men engaged in 
other trades were all working on the building. That 
there were other men over Toomey and there was a 
general superintendent of the building, although he did 
not know him personally. (R. p. 15.) 

In the case of Natioyial Fireproofing Company v. 
Crutchley^ 44 App. D. C. 271, the plaintiff, a carpenter. 
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was injured by the falling of a heavy iron beam. The 
carpenter foreman had directed several workmen to 
lower this beam and while it was being lowered it fell 
and struck the plaintiff, Crutchley, who was passing to 
another part of the work. The Court instructed the 
jury that they should tind for the plaintiff, if they 
found that the defendant, through its superintendent, 
had sent inconi])etent men to do the work and that 
that was the cause of the accident, or that the men 
who were sent did the work carelessly and negligently, 
as the direct cause of which plaintiff was injured. 
There was* a verdict for the plaintiff and this Court 
in reversing the judgment said: 


‘‘It was error to give the first part of the fore¬ 
going instruction. There was no evidence what¬ 
ever that the men engaged in removing the beam 
were unskilled or unsafe persons. It is true that 
iron-work construction is a special industry, and 
that a special set of laborers were engaged therein, 
but this was not construction work. Removing the 
iron beam required no moi e skill than the removal 
of a wooden one or of the scaffolding itself. It 
was not, therefore, a violation of the defendant’s 
dutv to set the men about this removal. The work 
being an ordinary work, it was not improper for 
the defendant to order it done by these employees. 
As to this order, the foreman or superintendent 
were fellow laborers with the plaintiff. New Eng¬ 
land R. C. V. Conroy, 175 U. S. 323, 44 L. ed. 181, 
20 Sup. Ct. Rep. 85, 7 Am. Neg. Rep. 182; Collins 
V. John W. Danforth Co., 36 App. D. C. 592-599. 

‘‘The place provided for the work was or¬ 
dinarily safe. The injury resulted from the act 
of those removing the beam. Admit that they 
were negligent in adjusting the rope or handling 
the beam—they were, nevertheless, fellow em¬ 
ployees of the plaintiff, who, by his employment, 
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assumed the risk of their negligence, and he is not 
entitled to recover. 

‘^The court should have given the instruction 
to find a verdict for the defendant. ' 

‘^The judgment is reversed and the cause re¬ 
manded for further proceedings in conformity 
with this opinion.’^ 

In the case of Spates v. Wells Brothers^ 43 App. 
D. C. 555, this Court in discussing the fellow servant 
doctrine said: 

‘^In Northern P. R, Co. v. Hamblpj 154 U. S. 
349, 38 L. ed. 1009, 14 Sup. Ct. Rep. 983, it was 
held that a day laborer in the employ of a railroad 
company, and under the immediate direction of a 
section boss or foreman on a culvert of the com¬ 
pany's line of road, was a fellow servant of the 
conductor and engineer operating bl passenger 
train, and through whose negligence the plaintiff 
was injured. The Court laid down the following 
test of liability: ^If the departments of the two 
servants are so far separated from each other that 
the possibility of coming in contact,, and hence 
of incurring. danger from the negligent perform¬ 
ance of the duties of such other department, 
could not be said to be within the contemplation of 
the person injured, the doctrine of fellow service 
should not apply.’ The court furthef observed 
that ^to hold the principal liable whenever there 
are gradations of rank between the person receiv¬ 
ing and the person causing the injurj^ or when¬ 
ever they are employed in different departments 
of the same general service, would result in frit¬ 
tering away the whole doctrine of 'fellow ser¬ 
vice.’ ” 

Applying the above test laid dowm by the Supreme 
Court in the case at Bar, it is clear that Toomey and 
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the plaintiff were fellow servants. It cannot be said 
that the departments of Toomey and the plaintiff 
were so far separated from each other that the pos¬ 
sibility of their coming in contact and hence of in¬ 
curring danger from the negligent performance of 
their respective duties, could not be said to be within 
the contemplation of the plaintiff. On the contrary, 
Toomey and the plaintiff belonged to the same depart¬ 
ment. Plaintiff was a carpenter and Toomey was the 
carpenter foreman, plaintiff’s immediate superior. 
Thev would inevitablv come in daily contact with each 
other and as to each other thev were fellow servants. 

In the case of Northern Pacific Railroad Co,, v, 
Peterson, 162 U. S. 346, it was held that the foreman 
of a section gang having absolute power to hire and 
discharge the men, ha\dng the men under his absolute 
control, and one of the members of his gang were 
fellow servants. The plaintiff was injured by the fore¬ 
man suddenly stopping the hand car upon which plain¬ 
tiff was riding. The Supreme Court in its opinion 
said: 


‘^This boss of a small gang of ten or fifteen 
men, engaged in making repairs upon the road 
wherever they might be necessary, over a distance 
of three sections, aiding and assisting the regular 
gang of workmen upon each section as occasion 
demanded, ^was not such a superintendent of a 
separate department, nor was he in control of such 
a distinct branch of the work of the master as 
would be necessary to render the master liable to 
a co-employe for his neglect. He was in fact, as 
well as in law, a fellow-workman; he went with 
the gang to the place of work in the morning, 
stayed there with them during the day, superin¬ 
tended their work, giving directions in regard to 
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it, and returned home with them in the evening, 
acting as a part of the crew of the hand car upon 
which they rode. The mere fact, if it be a fact, 
that he did not actually handle a shovel or a pick, 
is an unimportant matter. Where more than one 
man is engaged in doing any particular work, it 
becomes almost a necessity that one should be boss 
and the other subordinate, but both are neverthe¬ 
less fellow-workmen.^’ 

The Supreme Court of the United States in the case 
of the Central R, R. Co,, v, Keegan, 160 U. S. 259, 
quotes with approval the case of 0 ’Brien v! American 
Dredging Co., 53 N. J. Law, 291, 297, and says: 


‘Whether the master retain the superinten¬ 
dence and management pf his business, or with¬ 
draw himself from it and devolve it on a vice¬ 
principal or representative, it is quite apparent 
that although the master or his representative 
may devise the plans, engage the workmen, pro¬ 
vide the machinery and tools, and direct the per¬ 
formance of the work neither can, as a general 
rule, be continually present at the execution of 
all such work. It is the necessary consequence 
that the mere execution of the planned work must 
be entrusted to workmen, and, where necessary, to 
groups or gangs of workmen, and in| such case 
that one should be selected as the leader, boss, or 
foreman to see to the execution of such work. 
This sort of superiority of service is so essential 
and so universal that every ivorkman, in entering 
upon a contract of service, must contemplate its 
'being made use of in a proper case. He therefore 
makes his contract of service in contemplation of 
the risk of injury from the negligence of a boss or 
foreman, as well as from the negligence, of ayiother 
fellow workman. The foreman or superior ser¬ 
vant stands to him, in that respect, in the precise 
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position of his other felloiu servants.^ (Italics 
ours.) 

The case of Cooper v. Penn Bridge Co., 47 App. 
D. C. 467, cited in plaintiff’s brief, is not in point, for in 
that case the superintendent, Hoffman, was in complete 
charge of the erection of a bridge for the defendant 
company. The home office and shops of the defendant 
were in Beaver Falls, Pennsylvania, and the work of 
erecting the bridge in the District of Columbia consti¬ 
tuted a distinct department, and therefore the fore¬ 
man in sole charge of that isolated department would 
necessarily be a vice-principal. In the case at Bar, 
however, Toomey was merely the carpenter foreman. 
There were manv other foremen over him and there 
was a general superintendent of the building. These 
facts were knovui by the plaintiff. 

As has been heretofore stated, there is no proof that 
the carpenter foreman, Toomey, or the defendant, or 
any of his representatives, had knowledge that the loose 
earth had been thrown on the embankment. It is urged 
by the plaintiff that Toomey must have known or had 
something to do with the throwing of the dirt upon the 
embankment. There is no proof of this fact and even 
had it been established, nevertheless plaintiff could 
not recover for he and Toomey were fellow servants. 

In the conclusion of plaintiff’s brief the lower court 
is criticized for not allowing a special verdict to be 
taken. It seems to us that this criticism comes with 
ill grace from the plaintiff when no request or sugges¬ 
tion was made to the lower court that this procedure 
be followed. 
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CONCLUSION. 

It is respectfully submitted that the court’s action 
in directing a verdict for the defendant was proper and 
that the judgment appealed from should be affirmed. 

Frank J. Hogan, 

j 

Edmund L. Jones, 
Attorneys for. Appellee. 

Washington, D. C., 

January 12, 1928. 
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